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REASONS WHY ORAL ARGUMENT SHOULD BE HEARD

Pursuant to Local Rule 34.0(a), Appellant respectfully requests that the Court
schedule oral argument in this case. This case on remand from the U.S. Supreme
Court presents important legal questions about the scope of an agency’s ability to
grant itself power not provided for by statute after the demise of Chevron deference,
and whether the Magnuson-Stevens Fishery Conservation and Management Act
governing the important New England fisheries has been followed, and what costs
of government surveillance can be forced on industry without Congressional
warrant. Oral presentation will aid the Court in seeking clarification from counsel

for all parties and in its resolution of these weighty issues.

1X
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JURISDICTIONAL STATEMENT

On July 15, 2025, the District of Rhode Island granted Appellees’ motion for
summary judgment and denied Appellants’ motion for summary judgment. ADD15.
Appellants Relentless Inc., Huntress Inc. and Seafreeze Fleet LLC filed a timely
notice of appeal on September 23, 2025. A44; see Fed. R. App. P. 4(a)(1)(B). This

Court has appellate jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Did the district court err in holding that the Magnuson-Stevens Fishery
Conservation and Management Act (“MSA”) allows Appellees to create the office
of At-Sea Monitors (“ASMs”), to force regulated fishers to contract with such

monitors, and to pay for them?

INTRODUCTION

Chevron' deference is no more. Loper Bright Enters. v. Raimondo and
Relentless, Inc. v. Dep’t of Com., 603 U.S. 369, 412 (2024) (“Loper Bright/
Relentless”) (“Chevron is overruled”). Similarly, the previous decisions of both this
Court and the district court were vacated and are of no force or effect. Relentless Inc.
v. U.S. Dep’t of Com.,No. 21-1886, 2024 WL 3647769, at *1 (1st Cir. July 31, 2024)

(““... the opinion and judgment issued on March 16, 2023 are vacated, the district

' Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842—43 (1984)
(“Chevron”).

1
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court’s judgment is vacated ...). Yet, the district court relied on those vacated
opinions and a misreading of the MSA to affirm the creation of ASMs as if nothing
had happened of moment in statutory interpretation since the court last opined on
the subject, and it upheld the challenged regulation only through deference to the
agency.

The Appellees, without statutory authority, created a new federal office: the
ASMs.? They imposed the cost of such ASMs, which exist only as government
agents and enforcers, on small, regulated businesses. Not only has Congress failed
to explicitly grant this authority to Appellees, but where Congress has authorized
ASMs, it capped such costs well below those imposed here.

This unlawful imposition is blameworthy. The people of New England
famously rebelled against George III because he “erected a multitude of New
Offices, and sent hither swarms of Officers to harass our people, and eat out their
substance.” See Declaration of Independence para. 12 (U.S. 1776). On the 250th
anniversary of that allegation, this Court should not affirm that agencies have such
power from unclear delegations from Congress, when the MSA itself shows

Congress knew how to make such delegations clearly.

2 Even if the ASMs are a subset of the “observers” referenced in the MSA, the agency
has no power to make fishers pay for either.

2
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Appellants, Relentless Inc. (“Relentless”), Huntress Inc. (“Huntress”), and
Seafreeze Fleet LLC (“Seafreeze”) (collectively “the Fishermen”), were correct that
the Department of Commerce (“the Department”), the National Oceanic and
Atmospheric Administration (“NOAA”), the National Marine Fisheries Service
(“NMFS”), and the individual defendants in their official capacities (collectively
“the Government Agencies”) have implemented an unlawful and unconstitutional
ASM mandate on the nation’s Atlantic herring fishermen, and the lower court erred
in holding otherwise. Specifically, the New England Fishery Management Council’s
(“NEFMC”) Industry-Funded Monitoring Omnibus Amendment (“IFM
Amendment”) and the February 7, 2020 Final Rule, which implements the IFM
Amendment, are unlawful as exceeding the powers granted to those agencies by the
MSA and its National Standards. Both fail to withstand scrutiny under the
Administrative Procedure Act (“APA”). The lower court’s decision should be
reversed with instructions to enjoin the enforcement of the IFM Amendment and the
Final Rule and set it aside. See A191-828 (excerpts from the “IFM Amendment”);
NEMFC, NOAA, Industry-Funded Monitoring: An Omnibus Amendment to the
Fishery Management Plans of the Mid-Atlantic and New England Fishery

Management Councils (Sep. 2016); see also A75-103 (“Final Rule”).
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STATEMENT OF THE CASE

I. PROCEDURAL HISTORY

On February 7, 2020, NMFS and NOAA adopted the Final Rule implementing
the IFM Amendment. See A83.

On March 4, 2020, the Fishermen timely filed a Complaint challenging the
Final Rule in the court below. The parties eventually cross-moved for summary
judgment, and on September 20, 2021, the district court denied the Fishermen’s
motion for summary judgment on all counts and granted it on behalf of Government
Agencies. Relentless Inc. v. U.S. Dep’t of Com., 561 F. Supp. 3d 226 (D.R.1. 2021);
ADDI15. That order was timely appealed to the First Circuit on October 28, 2021.
(No. 1:20-cv-00108, Dkt. 49). This Court issued its opinion in that case on March
16, 2023. Relentless, Inc. v. U.S. Dep’t of Com., 62 F.4th 621 (1st Cir. 2023)
(“Relentless I’). The Fishermen timely petitioned for certiorari which was granted
by the Supreme Court on October 13, 2023. Relentless, Inc. v. Dep't of Com., 144
S.Ct. 325 (2023) (Mem.). On June 24, 2024, the Supreme Court overturned
Relentless 1. Loper Bright/Relentless, 603 U.S. at 413 (“Because the D.C. and First
Circuits relied on Chevron in deciding whether to uphold the Rule, their judgments
are vacated, and the cases are remanded for further proceedings consistent with this
opinion.”).

Upon remand, this Court again vacated its decision and that of the district
court below and remanded the case to the district court for further proceedings.

Relentless, 2024 WL 3647769, at *1 “Relentless 2024”). The district court denied
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summary judgment to the Fishermen and granted it to the Government agencies.

ADDI15. The Fishermen filed a timely notice of appeal on September 3, 2025. A44.

II. ATLANTIC HERRING, THE HERRING FISHING FLEET AND THE FISHING
SECTOR

Atlantic herring, or Culpea harengus, are small schooling fish from the family
Clupeidae. Atlantic herring are found across the North Atlantic, but in the western
North Atlantic they are distributed from Labrador, Canada to Cape Hatteras, North
Carolina. See NOAA Fisheries, Atlantic Herring,
https://www.fisheries.noaa.gov/species/atlantic-herring (Dec. 23, 2025).

In federally managed waters, the Atlantic herring population is concentrated
from New England to New Jersey. See NOAA Fisheries, Atlantic Herring Regulated
and Closed Areas, https://www fisheries.noaa.gov/new-england-mid-
atlantic/sustainable-fisheries/atlantic-herring-regulated-and-closed-areas (Mar. 23,
2022). Atlantic herring is a biologically important species as it is vital to the marine
food chain, but it is also economically important in its own right.

At the time the [IFM Amendment and Final Rule were promulgated, NOAA
had indicated that Atlantic herring were not overfished, nor subject to overfishing.
See NOAA Fisheries, Atlantic Herring,
https://web.archive.org/web/20201016190456/https://www.fisheries.noaa.gov/spec
ies/atlantic-herring (archived by Internet Archive Wayback Machine on Oct. 16,

2020). The 2018 stock assessment also indicated that Atlantic herring stock levels
5
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were well above their target levels. Id. Despite this, the 2018 herring stock
assessment led to a nearly 70 percent reduction in herring quotas for 2019. See
NOAA, Adjustment to Atlantic Herring Specifications and Sub-Annual Catch
Limits for 2019, 84 Fed. Reg. 2,760, 2,765 (Feb. 8, 2019) (to be codified at 50 C.F.R.
pt. 648). And the quotas have continued to drop in accord with new assessments that
the stock is “overfished, but not subject to overfishing.” NOAA Fisheries, Atlantic
Herring Framework 8 Interim Final Rule: 2021-2023 Quotas Bulletin (Mar. 29,
2021), https://www.fisheries.noaa.gov/bulletin/atlantic-herring-framework-8-
interim-final-rule-2021-2023-quotas.

I11. FISHING VESSELS AND BUSINESS PRACTICES

There are three primary gear types used to catch and harvest Atlantic herring:
midwater trawl, purse seine, and bottom trawl. The only type pertinent to this appeal
are small mesh bottom trawls which are used by Relentless and Huntress’s vessels.
Bottom trawlers generally harvest herring by using nets fitted with weights and
special gear that allow the net to stay open as it is trawled along the ocean floor. The
nets are fitted with mesh that confine the fish as they are pulled to the surface. See
NOAA Fisheries, Fishing Gear: Bottom Trawls,
https://www.fisheries.noaa.gov/national/bycatch/fishing-gear-bottom-trawls  (Jan.

8, 2026).
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The Atlantic herring fishery is regulated through a permitting system. Only
two categories of Atlantic herring permits are impacted by the [IFM Amendment
and Final Rule, Categories A and B. See A78. Category A permits are “All Areas
Limited Access” permits. Vessels holding Category A permits can possess an
unlimited amount of herring in all areas. Appellants’ vessels, F/Vs Relentless and
Persistence each hold Category A permits. A42 9 4.

Appellants Relentless and Huntress are small businesses whose primary
industry is commercial fishing. Their annual gross receipts are less than or equal to
$11 million. /d. They are subject to the IFM Amendment and the Final Rule. Both
Relentless and Huntress are corporations organized under Rhode Island law and
operating out of North Kingstown, Rhode Island. Relentless owns the F/V Relentless
and Huntress owns the F/V Persistence. Both vessels are high-capacity freezer
trawlers that harvest Atlantic herring, Loligo and Illex squids (Doryteuthis
(Amerigo) pealeii, and lllex illecebrosus, respectively), Butterfish (Peprilus
triacanthus), and Atlantic mackerel (Scomber scombrus). See A288-301 (“June 30,
2015 Comment Letter”), A27 9 48.

Both ships use a unique at-sea freezing technique that allows the vessels to
stay at sea longer than other vessels in the Atlantic herring fishery and provides each
vessel flexibility in what catch it harvests during fishing trips. A15-17 49 9—11 Both

vessels hold several permits and operate across the jurisdictional boundaries of the
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NEFMC and the Mid-Atlantic Fishery Management Council (“MAFMC”).
Appellants typically declare® into herring, squid, and mackerel fisheries on the trips
they take from late November through April because they harvest all those species
alternatively but sometimes simultaneously during the season. See A27-28 50.
That is, they may take each species, some, or all species during any given trip. This
flexible style of fishing allows Appellants to cover operating costs by switching over
to a different species based on what they encounter. Because of the type of vessels
they own, the amount of time they spend at sea, and the fishing they do, the
Fishermen cannot take advantage of any of the exemptions for herring fishermen
under the final rule. See A291; A182—187 (“Dec. 24, 2018 Comment Letter”’), A238
(noting longer trips, freezing catch at sea, and catching different fish than herring).

IV. THE 1990 AMENDMENTS AND STATUTORY COST-SHIFTING GRANTS IN THE
MAGNUSON-STEVENS ACT

The 1990 amendments, infer alia, allowed Observers to be placed on fishing
vessels. 16 U.S.C. § 1853(b)(8) (the “Observer Amendment”). There is no statement
that fishermen will have to pay for the Observers and at the time the only Observers
in the fishery were paid by the Government. The district court relied on this provision
to grant the Government Agencies the power to force permitholders to pay for the

cost of Observers. The Fishermen were in the fishing business at this time and did

3 “Declaring” means informing regulatory authorities of what species a vessel
intends to pursue on any given trip.
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not oppose this amendment or contact their representatives concerning it. As far as
their knowledge and the entire record shows, there was no opposition to this
amendment from either industry or Members of Congress involved with the fishing
industry. The power of the agency to place Observers on vessels was in doubt, so
Congress acted to make it clear they could be placed. S. Rep. No 101-414, at 20
(Aug. 2, 1990) (The amendment “would clarify the existing authority in the [MSA]
for fishery management plans to require that observers be carried on board domestic
fishing vessels for conservation and management purposes.”). Prior to amending the
MSA, the authority to do so was denied by some and aside from the Northern Pacific
amendments there was no fee shifting.* The Government has usually relied on the
Observer Amendment to bolster its argument. But the contemporaneous original
meaning of that amendment was understood to relate to government paid agents, not
Observers paid by industry. The “regulatory costs” of the statute were the costs
associated with “carrying” the Observers, not paying them. Indeed, the section itself
exempts vessels that cannot bear the regulatory cost of berths and space:

(8) require that one or more observers be carried on board a vessel of
the United States engaged in fishing for species that are subject to the

* See, e.g., Reauthorization of the Magnuson Fishery Conservation and Management
Act of 1976—Part 11, Hearing on H.R. 2061 Before the H. Comm. On Merch. Marine
& Fisheries, Subcomm. On Fisheries & Wildlife Conservation & Env’t, 101st Cong.
431 (1989) (Serial No. 101-37) (written testimony of Henry Mitchell, Exec. Dir.,
Bering Sea Fishermen’s Ass’n) (“Currently, councils appear to be unable to charge
fees to cover such costs, and appear merely to be left now to mandating their
existence.”); A110.

9
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plan, for the purpose of collecting data necessary for the conservation
and management of the fishery; except that such a vessel shall not be
required to carry an observer on board if the facilities of the vessel for
the quartering of an observer, or for carrying out observer functions,
are so inadequate or unsafe that the health or safety of the observer or
the safe operation of the vessel would be jeopardized ....

16 U.S.C. § 1853(b)(8) (emphasis added).

Subsequently, in 1996, Congress made this explicit by stating exactly what
powers the Secretary has in creating regulations concerning the adequacy of vessels
to carry Observers and what the Observers would do on the vessels, as well as how
they were to be trained. 16 U.S.C. § 1881b. It says Government Agencies must be
“reasonable” in requiring what steps a vessel owner must take to enable it to support
an Observer. 16 U.S.C. § 1881b(a)(2). It also expressly stated that Congress assumed
such Observers would be federal employees:

(c) Observer Status

An observer on a vessel and under contract to carry out responsibilities

under this chapter or the Marine Mammal Protection Act of 1972 (16

U.S.C. 1361 et seq.) shall be deemed to be a Federal employee for the

purpose of compensation under the Federal Employee Compensation

Act (5 U.S.C. 8101 et seq.).

16 U.S.C. § 1881b(c). Observer is defined as “any person required or authorized to

be carried on a vessel for conservation and management purposes by regulations or

permits under this chapter.” 16 U.S.C. § 1802(31).

> “Authorized” by the Government Agencies, in other words, not the Fishermen.
10
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Simultaneously, in the 1990 Amendments, Congress allowed the agencies to
charge fees for Observers and shift the costs of such observers to the regulated party
in the Northern Pacific, but did not permit the same in any other fishery. Section
1862(a) states:

(a) In general
The North Pacific Council may prepare, in consultation with the
Secretary, a fisheries research plan for any fishery under the Council's
jurisdiction except a salmon fishery which—
(1) requires that observers be stationed on fishing vessels engaged
in the catching, taking, or harvesting of fish and on United States
fish processors fishing for or processing species under the
jurisdiction of the Council, including the Northern Pacific halibut
fishery, for the purpose of collecting data necessary for the
conservation, management, and scientific understanding of any
fisheries under the Council's jurisdiction; and
(2) establishes a system, or system, of fees, which may vary by
fishery, management area, or observer coverage level, to pay for the
cost of implementing the plan.

16 U.S.C. § 1862(a) (footnote omitted). The statute then provides the standards that
must be used to provide for this industry funding. See 16 U.S.C. §§ 1862(b)(1)(A)—
(D), (b)(2)(A)J). Those standards include to “be fair and equitable to all vessels
and processors[.]” 16 U.S.C. § 1862(b)(1)(B). They also severely restrict what the
fees can be used for and provide that they not “exceed 2 percent, of the unprocessed
ex-vessel value of fish and shellfish harvested....” 16 U.S.C. § 1862(b)(2)(E).
Congress has amended the MSA three times since 1990 to define “Observers,”
specify their training, and say what fishing vessels they would be assigned to, but

Congress never authorized fee shifting in any other domestic fishery. See 16 U.S.C.

11
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§ 1881b (describing placement and training of “observers” but making no provision
for them to be paid by the regulated fishers).

The MSA explicitly authorizes the collection of fees for Observers in certain
circumstances and for specific purposes. It does not generally allow industry funding
of agency wishes. The statute does authorize the Secretary to collect fees to cover
actual costs directly related to the management of, data collection for, and
enforcement of limited access privilege programs (“LAPPs”) and certain community
development quota programs. 16 U.S.C. § 1854(d). Such fees are capped at 3 percent
of the ex-vessel value of fish harvested under those programs. /d. (d)(2)(B). In
§ 1854(d), Congress laid out the requirement that the level of fees be established by
regulation and stated:

(d) Establishment of fees
(1) The Secretary shall by regulation establish the level of any fees
which are authorized to be charged pursuant to section 1853(b)(1) of
this title. The Secretary may enter into a cooperative agreement with
the States concerned under which the States administer the permit
system and the agreement may provide that all or part of the fees
collected under the system shall accrue to the States. The level of fees
charged under this subsection shall not exceed the administrative costs
incurred in issuing the permits.
(2)(A) Notwithstanding paragraph (1), the Secretary is authorized and
shall collect a fee to recover the actual costs directly related to the
management, data collection, and enforcement of any—

(1) limited access privilege program; and

(1)) community development quota program that allocates a

percentage of the total allowable catch of a fishery to such program.

(B) Such fee shall not exceed 3 percent of the ex-vessel value of fish
harvested under any such program, and shall be collected at either the

12
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time of the landing, filing of a landing report, or sale of such fish during
a fishing season or in the last quarter of the calendar year in which the
fish is harvested.

Id.

Finally, the MSA has allowed Observers on foreign fishing vessels to be
charged to them in at least two places. 16 U.S.C. § 1821(h) and § 1827(d). The MSA
was created in large part to control foreign fishers from injuring America’s fishing
resources. NOAA, Laws & Policies: Magnuson-Stevens Act,
https://www fisheries.noaa.gov/topic/laws-policies (last visited Jan. 8, 2026). These
provisions are specific and allow the Secretary to contract with private Observers
and to require foreign fishers to contract with Observers. 16 U.S.C. §§ 1821(h)(3)
(6); 1827(b)(2). They also state that the Secretary shall establish a program that puts
an Observer on every foreign fishing vessel while it is in American waters. 16 U.S.C.
§§ 1821(h)(1)(A); 1827(b)(1). Congress directed that such Observers may be
acquired by the Secretary “for such program through contract with qualified private
persons.” 16 U.S.C. § 1827(b). Congress explicitly stated that “the Secretary” could
“impose” fees on such foreign vessels “in an amount sufficient to cover all of the
costs of providing an observer aboard that vessel.” 16 U.S.C. § 1827(d); see also
§ 1821(h)(4)—(5) (establishing a fund to pay for Observers, that unlike permit fees
goes into a fund earmarked within the treasury to be used to pay these observer

costs).

13
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These fees are placed in a fund that can only be drawn upon as authorized by
Congress in appropriations. 16 U.S.C. §§ 1821(h)(4)H5); 1827(d)—(e). Congress
then prohibited any foreign vessel from refusing to pay the fee or refusing to allow
an observer aboard. 16 U.S.C. § 1827(f). If Congress does not appropriate the
amounts necessary for the Secretary to draw from the “Observer Fund,” the
Secretary is given full power to force foreign fishers into a contract with private
Observers. 16 U.S.C. § 1821(h)(6) states:

If at any time the requirement set forth in paragraph (1) cannot be met
because of insufficient appropriations, the Secretary shall, in
implementing a supplementary observer program:
(A) certify as observers, for the purposes of this subsection,
individuals who are citizens or nationals of the United States and
who have the requisite education or experience to carry out the
functions referred to in paragraph (3);
(B) establish standards of conduct for certified observers equivalent
to those applicable to Federal personnel,
(C) establish a reasonable schedule of fees that certified observers
or their agents shall be paid by the owners and operators of foreign
fishing vessels for observer services; and
(D) monitor the performance of observers to ensure that it meets the
purposes of this chapter.

Id. (emphasis added).
The ability to charge industry for Observers has never been extended beyond
the Northern Pacific, LAPPs and Foreign Fishers. The ability to force fishers into

contracts with Observers has never been extended beyond foreign fishers.

14
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V. THE INDUSTRY-FUNDED MONITORING AMENDMENT AND THE FINAL RULE

The IFM Amendment and Final Rule are the culmination of almost seven
years of design and development. See NEFMC, Observer Policy Committee
(Industry-Funded Monitoring), SBRM Overview,
https://www.nefmc.org/committees/observer-policy-committee (last visited Jan. 14,
2026). The IFM Amendment and Final Rule allow industry-funded monitoring in
NEFMCS® Fishery Management Plans, except for those under joint management with
MAFMC, e.g., mackerel. See A75. On or about April 20, 2017, twenty-seven years
after the 1990 Amendments, the NEFMC finalized its preferred alternatives and
adopted the IFM Amendment. See id. A year later, on April 19, 2018, the NEFMC
“refined” its IFM recommendations. /d. On September 19, 2018, the NEFMC
published a Notice of Availability for the IFM Amendment in the Federal Register.
See A54; AT75. The Notice of Availability permitted interested parties to submit
comments regarding adoption of the IFM Amendment for a 61-day period ending
on November 19, 2018. A54; A75. On November 7, 2018, while the IFM
Amendment comment period was still open, the proposed rule implementing the
IFM Amendment was published in the Federal Register. A52—74 (“Proposed Rule”).
The Proposed Rule permitted interested parties to submit comments regarding the

implementing rule for a 47-day period ending on December 24, 2018. Id. On

6 “New England Fishery Management Council.”
15
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February 7, 2020, NMFS and NOAA adopted the Final Rule implementing the IFM
Amendment, which was substantially the same as the Proposed Rule. See A83.

On December 18, 2018, while the comment period for the Proposed Rule was
still open, the Secretary of Commerce notified the NEFMC in an unpublished letter
that the Secretary approved the IFM Amendment. See A75; see also A104—06
(“Pentony Letter”). Plaintiffs, through their sister company, Seafreeze Ltd., as well
as other industry stakeholders, submitted comments during the Proposed Rule’s
comment period. See A182—87. In contrast to the 1990 Amendments, there was an
avalanche of opposition to the IFM Amendment. A45-51, A47 (“Oliver Mem.”).
Many fishermen stated that the proposed regulations were unaffordable, particularly
considering other restrictions on herring and mackerel catches. 1d.

One agency memorandum complained about the agencies’ “limited funding
for monitoring,” see A45, so a scheme was developed to have “the fishing industry
[] pay costs for additional monitoring, when Federal funding is unavailable to cover
industry’s costs.” Id. While purporting to be consistent with Federal law, the plan
was adopted to avoid the problem of spending money Congress had not yet
appropriated or the problems of splitting costs between fishers and NMFS in ways
that violated the law. /d. The proposed regulation was controversial; and fishers did
not believe the 1990 amendments had allowed industry funding, as every

contemporaneous record bears out:

16



Case: 25-1845 Document: 00118408129 Page: 29 Date Filed: 02/24/2026  Entry ID: 6788293

This action is controversial. Development of this action has been

contentious and has taken several years. Some participants in New

England fisheries, including those in the Atlantic herring fishery, have

expressed concern that they cannot afford industry-funded monitoring

or that the Magnuson-Stevens Act does not authorize industry-funded

monitoring.
Oliver Mem. at 3.

Despite the controversy and comments, Defendants forged ahead and
implemented the Final Rule containing all of the objectionable requirements and
rejecting all counterproposals.

The $700-800 per day cost of Observers proposed in the Final Rule is far
higher than the cost in the high-value Alaskan fishery, which is where the MSA
authorizes industry-funded Observers but caps the amount to be charged. See AS81.
The Defendants’ response to concerns raised by stakeholders was a near wholesale
rejection of the comments submitted. See A83—88.

The IFM Amendment and the Final Rule establish a 50 percent monitoring
coverage target for Observers. See A83, A86. This target is achieved by combining
Standardized Bycatch Reduction Methodology (“SBRM”) of the Northeast Fishers
Observer Program (“NEFOP”) plus IFM’ coverage. See A78, A79. The Atlantic

herring vessel owners pay for the IFM sampling cost—approximately $710 per

7 In previous submissions, the parties have used either “IFM Amendment” or
“Omnibus Amendment.” This brief adopts “IFM Amendment,” but refers to [IFM
when necessary.

17
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day—and NOAA Fisheries purportedly pays for [IFM administrative costs. See A76,
A79. SBRM NEFOP is funded by NOAA Fisheries. See NOAA Fisheries, Industry-
Funded Monitoring in the Atlantic Herring Fishery,
https://www.fisheries.noaa.gov/infographic/industry-funded-monitoring-atlantic-
herring-fishery (May 7, 2025). The Final Rule forces many Atlantic herring vessel
owners, including Plaintiffs, to enter forced negotiations with private Observers who
are approved and trained by NOAA. See NEFMC, Industry-Funded Monitoring
Amendment: Atlantic Herring  Fishery 4 (Jan. 30, 2020),
https://s3.amazonaws.com/nefmc.org/14 _200130-IFM-Amendment-
Presentation.pdf. The ASM market is highly regulated and controlled by the
Government Agencies. See, e.g., 50 C.F.R. § 648.11(h)(5). The Government
Agencies approve the companies allowed to offer services. See id. § 648.11(h)(1),
(1). There are only four ASM providers for the Atlantic herring fishery, with a fourth
approved to conduct portside sampling, which the Fishermen cannot use. See
NOAA, Atlantic Herring: Industry-Funded Monitoring,
https://www.fisheries.noaa.gov/species/atlantic-herring/industry-funded-
monitoring (Dec. 23, 2025) (NOAA Fisheries has approved “four companies to
provide IFM services”). Those companies do not operate in the same geographic

regions. The Fishermen are limited by the Government Agencies’ regulations in their

18



Case: 25-1845 Document: 00118408129 Page: 31  Date Filed: 02/24/2026  Entry ID: 6788293

ability to negotiate a favorable rate, and the ASMs have no incentive to cater to
“customers” without choice.

The information that ASMs collect is directed by NOAA Fisheries and the
NEFMC. See A79. As small-mesh bottom trawls, Plaintiffs’ F/Vs Relentless and
Persistence are not eligible for the ASM alternative—electronic monitoring with
portside sampling—thus, they can only comply with the Final Rule by carrying and
bearing the cost of an ASM. See id. The IFM Amendment and the Final Rule project
that, for vessels like F/Vs Relentless and Persistence that cannot use electronic
monitoring, implementing the [FM Amendment will reduce Returns to Owners by
almost 20 percent. See id., A86.

The Government Agencies have admitted certain facts regarding the program
in the record. First, when formulating the Final Rule, the Government Agencies
acknowledged that established herring “observer coverage” (“HER OBS”) was
different from the herring at-sea monitors (“HER ASM”). A576. Further, the cost of
the ASMs is mostly their “labor, i.e., wages/salary[.]” A577. (“sometimes upwards
of 50% of sea day cost”). The balance is insurance, training, benefits and overhead.
Id. At the time of the proposed rule there were “no industry-funded monitoring
programs in the Greater Atlantic Region that include contracts between service
provider companies and fishing industry participants.” Id. at A578. Until that time,

all such contracts of either observers or ASMs were between the monitors (of
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whatever kind) and the Government Agencies. /d. The Government Agencies have
described the direct costs of at-sea monitoring as “the daily salary of the at-sea
monitor.” A559 (discussing ASM costs generally). And they have considered cost-
sharing of “Observer monitoring costs, such as observer salary and travel costs” as
violating the Anti-Deficiency Act. Id.; A560 (noting that “there is no current legal
mechanism to allow cost-sharing of monitoring between NMFS and the industry”).
But the Government Agencies state elsewhere, “It is illegal for industry to pay
inherently government costs (e.g., administrative costs), but either group can pay
for sampling costs.” A228 (emphasis added). The Government Agencies described
“sampling costs” as “observer salary and travel costs[.]” A227.% The Government
Agencies did not provide an explanation for these inconsistent statements.

VI. THE DECISION BELOW

The district court’s opinion, ADDI1, found for the Government Agencies. The
parties agreed that the only issue before the Court was “whether the MSA authorizes
the Final Rule.” Relentless Inc. v. U.S. Dep’t of Com., No. 20-108 WES, 2025 WL
1939025, at *4 (D.R.I. July 15, 2025), ADD 9. The district court found that “the
Final Rule is consistent with the MSA, specifically Section 1853(b).” Id. It put
enormous weight on the vacated opinion of this Court that there is a “default norm”

that the cost of complying with properly enacted regulations is borne by the regulated

8 The salary of agents performing government tasks, as ASMs are, is an “inherently
government cost.”
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party. Id. (citing Relentless I and Goethel v. Dep’t of Com., 854 F.3d 106, 117-18
(1st Cir. 2017) (Kayatta, J., concurring)). The district court further relied on 16
U.S.C. § 1853(b)(14), which allowed fishery management plans to “prescribe such
other measures, requirements, or conditions and restrictions as determined to be
necessary and appropriate for the conservation and management of the fishery.” Id.
The district court again agreed with this Court’s vacated opinion to conclude that 16
U.S.C. § 1858(g)(1)(D), which provides for penalties for any vessel owner who does
not make a “payment required for observer services provided to or contracted by an
owner operator.” Id. at *5. ADDI 1. Finally, it relied on the general admonition of
the MSA that the Government Agencies use the best scientific evidence and that
fishery participants get to advise on any plan. /d.

The Court rejected the Fishermen’s arguments regarding the structure of the
MSA and that Congress obviously knew how to require fishermen to pay for
observers or monitors. See id. The district court again relied on the “necessary and
appropriate” language of Section (b)(14) to reject any limit on what the Government
Agencies can do to pass on their own governmental costs to industry. /d. It never
explained why it did not look to Congress’s limits on shifting such costs when it
expressly did so to determine what was “necessary and appropriate” as far as costs
to industry are concerned. Finally, it rejected legislative history entirely. /d. The
district court did not grapple with the contemporaneous understanding of the 1990
amendments by all parties over 30 years nor how it could change by administrative
fiat in the teeth of the understanding of everyone involved when those amendments

were passed.

21



Case: 25-1845 Document: 00118408129 Page: 34  Date Filed: 02/24/2026  Entry ID: 6788293

SUMMARY OF THE ARGUMENT

The court below erroneously held that the MSA, simply by requiring
Fishermen to “carry” observers (not ASMs), also allowed the Government Agencies
to require the Fishermen to contract and pay for the services of ASMs. Id. at *4-5
(ADD10-13). It further erroneously held that the “necessary and appropriate”
language of the MSA granted the Government Agency this power. Id. at *5 (ADD
13). It further erroneously held that the provision of the MSA providing a penalty
for failing to pay contracted observers sub silentio demonstrated that Congress gave
the Government Agencies this power under the MSA. Id. (ADD10-13). The district
court also relied on the vacated decision of this Court overturned by the Supreme
Court, that there is a “default norm” that the regulated party pays administrative
costs, including the salaries of government regulators.” Id. at *4—*5 (ADD10-11).
Finally, it ignored the admissions by the Government Agencies that administrative
costs could not be assigned to the regulated party, ASMs were different from
Observers, and that the Final Rule was explicitly adopted to avoid Congress’s
control of the agency through its appropriations power. (ADD105—6; A45, A47).
The ruling below flouts clear rules of statutory construction, the respective roles of
Congress and the Executive in imposing costs on Americans, and Congressional

intent. This Court should reverse the erroneous decision below.

? No such “default rule” exists, and this Court’s vacated decision in Relentless I is
the sole opinion supporting it besides the district court below.

22



Case: 25-1845 Document: 00118408129 Page: 35 Date Filed: 02/24/2026  Entry ID: 6788293

ARGUMENT

I. STANDARD OF REVIEW

A district court’s grant of summary judgment is reviewed de novo. Lovgren v.
Locke, 701 F.3d 5, 20 (1st Cir. 2012). Judicial review of regulations promulgated
under the MSA is governed by the APA. Id. The review is limited to the
administrative record, and the regulation can be overturned if the agency action is
“otherwise not in accordance with law” and is “in excess of statutory jurisdiction,
authority, or limitations, or short of statutory right[.]” Id.; see also 5 U.S.C. §§ 701-

706(2)(A), (C); 16 U.S.C. § 1855(f).

1I. WITH CHEVRON GONE THE MSA DOES NOT PROVIDE FOR AT-SEA
MONITORS IN THE NEW ENGLAND FISHERY

Neither this Court in Relentless I nor the district court found a clear statement
allowing industry-funded monitoring in the Atlantic Herring Fishery. See, e.g.,
Relentless, 561 F. Supp. 3d at 236; Loper Bright/Relentless, 603 U.S. at 406
(“though [the First Circuit] ultimately appears to have deferred under Step 2 [of
Chevron]”) (citing Relentless I, 62 F.4th at 634). With Chevron deference gone, this
Court’s analysis should end there. Congress did not provide the extraordinary power
to impose ASM costs on private fishers, so it may not be invented from vague
language. No natural reading of the text and structure of the MSA confers such a

power in the Secretary.
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The Supreme Court has thoroughly rejected claims of broad authority by
agencies to create their own power to impose new and novel regulations based on
vague and ambiguous language in a statute. Loper Bright/Relentless, 603 U.S. at 411
(“statutory ambiguity ... is not a reliable indicator of actual delegation of
discretionary authority to agencies.”); NFIB v. Dep 't of Lab., OSHA, 595 U.S. 109
(2022) (statutory authority to regulate workplace safety was not authority to regulate
general health); Ala. Ass’'n of Realtors v. Dep’t of Health & Hum. Servs., 594 U.S.
758 (2021) (statutory authority to prevent spread of communicable diseases did not
include power to place a moratorium on evictions); AMG Cap. Mgmt., LLC v. FTC,
593 U.S. 67 (2021) (rejecting FTC’s 40-year claim of disgorgement remedy based
on the statutory grant of ability to obtain injunctions). Repeatedly, in recent years
the Supreme Court has admonished agencies (and some lower courts) not to infer
power when none is given. See, e.g., McLaughlin Chiropractic Assocs., Inc. v.
McKesson Corp., 606 U.S. 146, 162 (2025) (relying on Loper Bright and stating
“[tJo deny a party like McLaughlin the opportunity to contest the agency’s
interpretation in an enforcement proceeding, Congress must clearly preclude such
review. The Hobbs Act does not do so.”).

The only appellate judge to address the present question without reference to
Chevron Step Two correctly determined that the MSA does not allow the

Government Agencies the power to force regulated parties into contracts to pay the

24



Case: 25-1845 Document: 00118408129 Page: 37  Date Filed: 02/24/2026  Entry ID: 6788293

salaries of government monitors, however termed. Loper Bright Enters., Inc. v.
Raimondo, 45 F.4th 359, 372 (D.C. Cir. 2022) ( “Loper Bright I’) (Walker, J.,
dissenting) (“I would reverse the judgment of the district court because the
Magnuson-Stevens Act unambiguously does not authorize the Fisheries Service to
force the fishermen to pay the wages of federally mandated monitors.”). Judge
Walker is correct that, “[A]ll else equal, [congressional] silence indicates a lack of
authority.” Id. at 374 (citations omitted). Nor is it the Fishermen’s burden to show
Congress prohibited the action; instead, “an agency must positively demonstrate
where Congress explicitly or implicitly empowered it to act.” Id. at 375. It is
undisputed that no explicit authority in the MSA allows the Government Agencies
to “require fishermen to fund an at-sea monitoring program.” /d.

Critically, Judge Walker explained why reliance on 16 U.S.C. § 1853(b)(8)
requiring Fishermen to “carry” observers does not require them to pay those
observers’ salaries. He noted that § 1853(b)(4) gives the Government Agencies the
power to “require the use” of certain equipment. But people and equipment are
different. /d. And “the Fisheries Service has identified no other context in which an
agency, without express direction from Congress, requires an industry to fund its
inspection regime.” Id. at 376.

Judge Walker then dismantled the Government Agencies’ assertions that the

“necessary and appropriate” clauses in § 1853(a)(1)(A) and § 1853(b)(14) provide
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the needed implicit authority, and provided three reasons for doing so. First, for
context, the types of “necessary and appropriate” actions in Sections 1853(a) and (b)
look nothing like the ASM requirement. Id. at 376-377; see also U.S. Nat’l Bank of
Or. v. Indep. Ins. Agents of Am., Inc., 508 U.S. 439, 460 (1993) (noting that sections
of a statute “travel[] together” with those that surround it.). Second, he notes the
uncomfortable problem that the Final Rule was explicitly created to evade the lack
of Congressional appropriations for the Government Agencies’ responsibilities.
Loper Bright I, 45 F.4th at 374 (Walker, J., dissenting). If Congress ceased funding
the observer programs it authorized by statute, could the agencies escape its control
by requiring industry to fund a “legion of independent contractors” simply because
of the “necessary and appropriate” language? Id. at 377. The district court’s
interpretation of this language leaves far too much power to the Government
Agencies and does not infuse any limiting meaning into the words Congress used.
Id. n. 37. Finally, Judge Walker relies on the fact that Congress provided for cost-
shifting to industry in the 1990 amendments relied upon by the Government
Agencies in three limited circumstances. /d. at 378-79. Such provisions, particularly
the foreign fishers provision, have no reason to exist if the Government Agencies’
interpretation of the MSA is correct. This Court should adopt Judge Walker’s

persuasive statutory interpretation analysis. Every other statutory excuse for this
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extraordinary power being implicitly granted to the Government Agencies is
unconvincing.

A. Section 1853(b)(8) Does Not Allow ASMs

The district court erred in holding that the 1990 Amendment that empowers
the Government Agencies to require that Fishermen “carry” an Observer entails
requiring them to pay an ASM’s salary. Relentless, 2025 WL 1939025, at *4. That
is not what “carry” means. There is no plain text that even suggests that “carried”
includes “pay the salary of.” The MSA requires that “one or more observers be
carried on board a vessel[.]” 16 U.S.C. § 1853(b)(8). Not one fisherman, including
the Fishermen here, nor one Congressman, nor anyone else protested the addition of
this requirement to the MSA. See supra Part IV. But when the Final Rule was
proposed, a flood of objections arose. That contrast provides as clear evidence of
understood meaning at the time as the Court will ever see. This section cannot bear
the weight the district court placed on it.

The Government needs a grant of authority or power before it can act. The
ability to enforce “carrying” an Observer is not a grant to enforce payment of that
Observer, or an ASM, and Congress does not have to limit the administrative
agencies’ ability to enforce payment because it never granted that power. The MSA
does not define “carried,” but courts in this Circuit have considered the term before.

One court noted:
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Accordingly, like the Supreme Court in Bailey, this Court shall look to
Black’s Law Dictionary for the ordinary and plain meaning of the term
“carry.” According to Black’s Law Dictionary, “carry” means “to bear,
bear about, sustain, transport, remove, or convey. ...” Black’s Law
Dictionary 214 (6th ed. 1990).
Objio-Sarraff v. United States, 927 F. Supp. 30, 34 & n.4 (D.P.R. 1996) (citing
United States v. Ramirez—Ferrer, 82 F.3d 1149 (1st Cir. 1996)), rev'd on other
grounds, 108 F.3d 421 (1st Cir. 1997). That definition does not denote payment of
wages; it has to do with carriage. In United States v. Cleveland, 106 F.3d 1056, 1066
(1stCir. 1997), the Court noted that the “ordinary and natural” meaning of the word
“carry” is:
CARRY indicates moving to a location some distance away while
supporting or maintaining off the ground. Orig. indicating
movement by car or cart, it is a natural word to use in ref. to cargoes
and loads on trucks, wagons, planes, ships, or even beasts of burden.
1d. (quoting Webster’s Third New International Dictionary of the English Language
Unabridged 343 (3d ed. 1971)). Nothing in that definition connotes paying salaries.
No “plain” reading of the text in its “ordinary and natural” meaning supports the
district court’s ruling.
As noted, Judge Walker’s dissent made this point in the context of the MSA
itself. Loper Bright I, 45 F.4th at 375-76 (Walker, J., dissenting) (comparing the
word “carried” in § 1853(b)(8) and “use” in the context of fishing gear and

equipment in § 1853(b)(4)). For instance, Air Marshals are required to be carried by

airlines, but these government agents are not paid by the airlines. Instead, only a seat
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is required for them. See 49 U.S.C. § 44917(a)(1)—(5) (providing for deployment of
Air Marshals on passenger flights, including a seat on such flights). Likewise, the
MSA only requires provision of adequate and safe quartering facilities for
observers—not payment of their salaries. See 16 U.S.C. § 1853(b)(8) (vessels not
required to carry observer if quartering facilities “are so inadequate or unsafe that
the health or safety of the observer of the safe operation of the vessel would be
jeopardized”). Carriage is the regulatory cost Congress put on fishermen, not the
salaries of those carried.

In no dictionary nor in any context does the mere word “carry” connote “pay
the salary of.” Whatever can be said about the meaning of “carry,” no
transmogrification of its meaning to “pay the salary of” can be called a “plain

9 <

reading.” “[T]here is no inherent, or even intuitive, connection between paying a
monitor’s wage and providing him passage.” Loper Bright I, 45 F.4th at 376
(Walker, J., dissenting). The district court’s suggestion that mere administrative will
can change this statutory word’s meaning is in error and it cannot, under any
circumstances, be the “best” reading of that word or the statute.

The MSA addresses men and vessels at sea. The term “carry” is used often in
maritime and admiralty law, typically for goods. “Carrying” in the maritime sense

means what it means here, to take on the voyage—not to pay for the goods or people.

See, e.g., Compania Di Navigacion La Flecha v. Brauer, 168 U.S. 104, 118 (1897)
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(“By the laws of both countries, the ordinary contract of a common carrier by sea
involves an obligation on his part to use due care and skill in navigating the vessel
and in carrying the goods”). That does not mean “to pay for the goods.” Similarly,
in deciding what a provision meant, the Court held:

That section imposes on masters of United States vessels homeward

bound the duty, upon request of consular officers, to receive and carry

destitute seamen to the port of destination at such compensation [to the

“carrying” vessel] not exceeding a specified amount as may be agreed

upon by the master with a consular officer, and authorizes the consular

officer to issue certificates for such transportation ....
Alaska S.S. Co. v. United States, 290 U.S. 256, 258 (1933). “Carry” did not mean
“pay the salary of such seamen.” Neither does it mean that for Observers or ASMs
here. In similar cases this Court has not allowed fanciful interpretation of words to
expand agencies’ power. Campanale & Sons, Inc. v. Evans, 311 F.3d 109, 117 (1st
Cir. 2002) (“[o]ur general rules of statutory interpretation dictate a narrow course
for us on review: unless the statutory language is ambiguous, we generally are
limited by its plain meaning.” (citations omitted)). The issue in that case was what
the word “consultation” meant. The Court found it had as its plain meaning “the act
of asking the advice or opinion of someone.” Id. at 117 (citations omitted). There
the appellees argued that because they had taken comments from some of the
“consultants” they had fulfilled their duty. This Court disagreed. “Consultation,

within the parameters of the Atlantic Coastal Act, must mean something more than

general participation in the public comment process on environmental impact
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statements, otherwise the consultation requirement would be rendered nugatory.” Id.
at 118.

Appellees seek to read out of the MSA the limited industry-funding
authorizations, and accompanying protections for fishers, explicitly put there by
Congress for LAPPs, foreign vessels, and the North Pacific fisheries. This Circuit’s
precedent forbids doing so. See Campanale & Sons, Inc.,311 F.3d at 121 (reversing
the district court for misconstruing “consultation”); see also Herman v. Hector 1.
Nieves Transp., Inc.,244 F.3d 32,36 (1st Cir. 2001) (the “primary canon of statutory
construction is that a statute should be construed so as not to render any of its phrases
superfluous”).

Atlantic Fish Spotters Ass 'n v. Evans provides further support. 321 F.3d 220
(1st Cir. 2003). Statutory interpretation “begins—and sometimes ends—with the
relevant statutory text. ... When the words of a statute neither create ambiguity nor
lead to an entirely unreasonable interpretation, an inquiring court need not consult
other aids to statutory construction.” Id. at 223—24. There, the Court determined that
the words of a yearly appropriations bill, prohibiting spotting tuna from the air, did
not support a permanent law against the practice. NOAA could not condition permits
on such prohibition, thereafter. Id. at 229. Here, Appellants cannot use the three
statutory exceptions allowing industry funding to create a general agency

prerogative for such funding.
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With Chevron deference’s demise, the complete statutory silence—except in
three cases—concerning industry-paid Observers does not allow a plain reading that
“carry” means “pay salaries.” In dictionaries and in traditional maritime law, “carry”
never meant “pay.” ASMs are government servants and answer to the government.
They provide no work for the functioning of the regulated vessel. Thus, “carry” does
not mean “pay” on a plain reading of the statute, and the analysis should end there.

B. The Explicit Cost-Shifting Provisions of the MSA Preclude a General
Power to Impose Cost-Shifting Elsewhere

In Relentless I, which was overruled, vacated and of no force or effect, this
Court held that the fact that Congress knew how to shift costs of ASMs or Observers
and did so explicitly in three places was of no moment. It also dismissed the fact in
a footnote that Congress had in Section 1821(h)(6) required explicitly that foreign
fishers contract directly with observers in certain circumstances, because it was not
raised below and only in the Reply and because under Chevron was only determining
if the agency’s interpretation was reasonable. Relentless I, 62 F.4th at 633 n. 6. This
Court then invented a supposition that Congress wanted to be explicit for foreign
fishers in the “sensitive area (foreign relations)” and posited that it was no evidence
that Congress did not delegate the authority for industry-funded monitors in other
(domestic) instances. /d.

This reading fights the MSA’s text. The MSA was passed to address the

depredations by foreign fishers of American fish stocks. NOAA Fisheries, Laws &
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Policies:  Magnuson-Stevens ~ Act  (last  visited Jan. 14,  2026),
https://www.fisheries.noaa.gov/topic/laws-policies. Congress passed the MSA with
provisions both for 100% Observer coverage of foreign fishers in American waters
and with a provision allowing the Secretary to force such fishers to contract Observer
services. 16 U.S.C. §§ 1821, 1827. Congress knew what Observers were and only
required foreign fishers to pay for them. It specifically added a requirement that
allowed the Secretary to require permitted domestic fishers to carry them in 1990.
16 U.S.C. § 1853(b)(8). In doing so, it did not say permitted fisherman had to pay
for such Observers. Congress amended the MSA again in 1996 to better define what
vessels had to cover Observers, what they were and how they were to be trained. 16
U.S.C. § 1881b. At no time did Congress say that such Observers were to be
contracted to the vessels, except for foreign fishers. This Court’s prior speculative
footnote flies in the face of the MSA’s language and entire history. The notion that
Congress was more concerned with the sensibilities of foreign fishers and their
nations than actual Americans the statute was designed to protect has no basis in
law, text or history.!”

Upon remand the Fishermen put 16 U.S.C. § 1821(h)(6) front and center

before the district court, so it can be addressed by this Court. The Fishermen

107t also contradicts National Standard 8 that explicitly requires the agency to protect
fishers and their communities. 50 C.F.R. § 600.345. Not one of the Standards has
any special concern for foreign fleets or their nations. 50 C.F.R §§ 600.310-355.
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explained that that section provides an apples-to-apples, oranges-to-oranges
comparison between the Final Rule and a section of the MSA that did grant the
Secretary the power to force (foreign) vessels to contract and pay Observers directly.
The district court still rejected the argument relying once again on “necessary and
appropriate.” Id. at * 5 ADD 13. This despite the district court’s first decision having
put great weight on the fact that the other cost-shifting provisions of the MSA cited
to it were not the direct-contracting model of the Final Rule. See id., 561 F. Supp.
3d at 235. It stated that those fee-based programs “are distinguishable ‘from the
industry-funded observer measures at issue here, in which the fishing vessels
contract with and make payments directly to third-party monitoring service
providers.”” Id. (citing Loper Bright I). Even though § 1821(h)(6) is not so
distinguishable, the court’s result below still did not change.

For statutory interpretation purposes, § 1821(h)(6) is lethal to the assertion
that Congress gave a general power to force domestic fishermen to contract with
ASMs. It is exact, and it confers the power in plain English, regarding foreign vessels
fishing in American waters, that the Government Agencies attempt to conjure out of
thin air for all domestic vessels. It states the Secretary can:

(C) establish a reasonable schedule of fees that certified observers or

their agents shall be paid by the owners and operators of foreign fishing
vessels for observer services ....
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16 U.S.C. § 1821(h)(6)(C) (emphasis added). Interpretation of statutes should not
make any part of them superfluous. NLRB v. SW General, Inc., 580 U.S. 288, 137
(2017) (“[T]he Board’s interpretation makes the first requirement superfluous, a
result we typically try to avoid.”) (citation omitted). Failing to acknowledge
Congress knew exactly how to give the Government Agencies the power they now
claim—>but did not do so—ignores the canon against superfluousness.

Congress provided for the exact contracts that the district court expected to
find somewhere in the MSA because of that “fleeting and unspecific” mention of
contracting in §1858(g)(1)(D).!! Not only does the MSA allow such direct
contracting by foreign fishing vessels, but NMFS has provided all the specifications
and requirements for the payments and contracting by those foreign vessels. 50
C.F.R. § 600.506(f)—(h).

With this statutory provision now squarely before the Court, the MSA is clear
and unambiguous. The statute fits together neatly. Section 1853(b)(8) requires
domestic fishers to “carry” Observers. Section 1827(h)(6) allows the Secretary to
require certain fishers (but not Plaintiffs or those in the Atlantic fishery) to be forced
into contracts with providers of Observer services. Section 1858(g)(1)(D) allows

sanctions for those vessels required to contract with Observers under statute if they

" Neither Goethel v. Dep’t of Com., 854 F.3d 106 (1st Cir. 2017), nor Loper Bright
I mentions this section of the MSA. This Court’s glancing citation in Relentless |
fails to apply standard interpretive tools, which must be applied post-Chevron.
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do not pay such Observers.!? The statute is neatly wrapped together, and none of it
provides the power the agencies assert in the [IFM Amendment and the Final Rule.
The question is not whether Congress prevented the agency from doing something
but whether it gave it the power to force vessels to pay Observers. It did so
elsewhere, but it did not do so here. Finally, the other cost-shifting provisions that
Congress allowed—and that this Court discussed in Relentless I—bolster the
argument, combined with appropriations for Observers by Congress, that the MSA
does not contemplate charging the regulated Fishermen for the monitors who work
for the government. In short, § 1853(b)(8) contradicts this Court’s previous
determination in Relentless I, asserting that the fee programs created by Congress
are structurally distinct from the forced contracting power Appellees claim here.
Nonetheless, the other cost-shifting provisions demonstrate three things: (1)
Congress knows how to impose Observer costs on industry when it wants to; (2)
Congress, when it does shift fees, caps the costs shifted;"® and (3) the Alaska

provision was put in precisely to alter the Alaska Regulation within months of the

12 1t should be noted that that statute also refers to the Marine Mammal Protection
Act and other statutes that unambiguously require contracting with Observers. It
does not of its own force allow an agency to require private contracting with
Observers but only to penalize those who don’t pay properly contracted Observers
where required by statute. It also makes no distinction between “contracting” with
private parties or with the Government. In any case failing to pay such “contracted”
Observers draws the penalty.

13 See infira 111.D.
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agencies asserting it. That is, the agency attempted something and with
modifications Congress ratified it. That has not happened here.

Congress’s conscious decision nof to grant the Government agencies a general
power to require industry funding is evident from its express authorization in three
specific contexts. None of them includes the Atlantic herring fishery. And, as
discussed previously, one of them explicitly allows forced contracting with
Observers by the regulated party. See 16 U.S.C. §§ 1821(h)(4), (6) (foreign fishing);
1853a(c)(1)(H), (e)(2) (limited access privilege programs); 1862(a) (North Pacific).
None of these programs is so “distinct” from the Final Rule so as to reject the
negative implication of these provisions. Hence, applying the “expressio unius est
exclusio alterius” canon here means that if Congress put a term in one portion of a
statute and not in another it did not grant that power in the portion not containing it.
See Gallo Motor Ctr. Corp. v. Mazda Motor of U.S.A., 172 F. Supp. 2d 292, 294 (D.
Mass. 2001) (applying the canon to interpret a statute). In this case, it is clear that
Congress knew how to force industry into contracts with Observers. See 16 U.S.C.
§ 1821(h)(6). It is also clear Congress knew other ways to transfer such costs to
industry. That Congress expressed that intention in § 1821(h)(6) but did not do so in
the 1990 Observer Amendment is powerful evidence of its intent not to do so in the

Observer Amendment.
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The bedrock foundation of administrative law is that an agency is without
power to act “unless and until Congress confers power upon it.” La. Pub. Serv.
Comm’'nv. FCC, 476 U.S. 355,374 (1986). “An agency may not confer power upon
itself.” Id. To do that would permit an agency to override Congress, which is
something the Supreme Court is “both unwilling and unable to do.” Id. at 374-75.
Nothing in the MSA confers this power on any Defendant. “[A]n administrative
agency’s power to regulate ... must always be grounded in a valid grant of authority
from Congress.” FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 161
(2000). The MSA explicitly allows “observers” to be placed on vessels “for the
purpose of collecting data.” 16 U.S.C. § 1853(b)(8). It is silent as to forcing fishers
into contracts with such Observers. Loper Bright I, 45 F.4th at 368 (‘construe [a
statute’s] silence as exactly that: silence.”) (citing EEOC v. Abercrombie & Fitch
Stores, Inc, 575 U.S. 768, 774 (2015)). Post Loper Bright, statutory silence does not
indicate a Congressional intent to force domestic fishers to enter into contracts nor
to pay ASM’s salaries.

Other than the district court in Loper I, all the courts to review this Rule have
only upheld it using Chevron deference—and the D.C. Circuit reversed the district
court in Loper I on that point. Relentless I, 62 F.4th at 634 (citing reasonableness of
agency’s interpretation of statute); Relentless, 561 F. Supp. 3d at 236—37 (ambiguous

statutory commands allow court to simply assess reasonableness of agency
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interpretation). Loper Bright I, 45 F.4th at 366; see id. at 368 (noting that the
“necessary and appropriate” language of the statute does not unambiguously provide
the agencies such power and concluding that “Congress has thus provided no wholly
unambiguous answer|.]”). But the U.S. Supreme Court has now expressly overruled
that methodological approach. See Loper Bright/Relentless, 603 U.S. at 413
(“Because the D.C. and First Circuits relied on Chevron in deciding whether to
uphold the Rule, their judgments are vacated ....”).

Instead, the Supreme Court now requires courts to determine the “single, best
meaning” of a statute. “In an agency case as in any other, ... even if some judges
might (or might not) consider the statute ambiguous, there is a best reading all the
same].] ... In the business of statutory interpretation, if it is not the best, it is not
permissible.” Loper Bright/Relentless, 603 U.S. at 400.

The near unanimity of Courts on the failure of the MSA to provide this power
to the agencies absent Chevron deference should make the statute’s best meaning
abundantly clear in a post-Chevron world. That power was not provided. All that
happened in 1990 was that a clarifying amendment was included empowering the
agencies to require properly outfitted vessels (but not others) to carry Observers. 16
U.S.C. § 1853(b)(8). The best interpretation of the MSA is that it does not provide
the power to the agencies to force fishers into contracts with ASMs. The MSA does

not generally allow the Government to charge fishermen for the cost of their own
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Observers or ASMs and, when the law does, it says so. The statute’s deafening
silence on any power to force domestic Atlantic fishers to pay for Observers should
end the matter.

Not only is there no language granting the power to require the herring fishery
in New England to fund the ASMs, but there are many statutes limiting analogous
costs, fees, and impositions of this kind to amounts far below what the Appellees
inflicted here. It is undisputed the Government Agencies were trying to wriggle out
of these limiting provisions in creating the Final Rule. A105-06; A45, A47.
Congress’s design to limit these Government Agencies from seeking revenue or
services from the regulated would be stymied if this Court interprets the statutes here
to require Congress to continue to play “whack-a-mole” with agency attempts to
evade the actual limits Congress has imposed on the power it granted.

Under the district court’s interpretation of the MSA, the Government
Agencies can require a regulated party to pay for ASMs when: (1) Congress has
explicitly authorized it by statute; and (2) when Congress has not authorized it by
statute but has allowed the placement of such monitors on private vessels by
implication. This position, were it to prevail, would allow the Appellees to evade the
congressional controls constitutionally assigned by its powers to lay and collect
taxes, appropriate funds, and spend. U.S. Const. art. I, §§ 1, 7, 8. The Supreme Court

has been clear that the plain language of the statute governs, not the desire and will
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of the agency. Here, the statute plainly allows on-board monitors to be placed on
vessels, but it nowhere states the Appellees can create other monitors to provide a
service for the government and charge the regulated parties for them.

C. The Penalty Provision of the MSA Does Not Provide the Power to Assign
Industry-Funded ASMs at Government Agencies’ Whim

The district court, as this Court did in Relentless I, leaned on penalty
provisions of the MSA to conclude that the statute provides a general power to
require the regulated to contract with a monitor or observer. See Relentless I, 62
F.4th 621, 630 (citing 16 U.S.C. § 1858(g)(1)(D), which allows revocation of license
for any vessel if “payment required for observer services provided to or contracted
by the owner or operator [of the vessel] ... has not been paid and is overdue.”). The
Court also relied on the now-overruled Loper Bright Enterprises 1. Id. at 632. But a
penalty provision does not provide the agency with power to force contracting. This
Court speculated that Congress would have “cross-referenced” the penalties if there
was no general right of the Government Agencies to require industry-funded
monitors. Id. at 631. There is, of course, no requirement that Congress do so.
Congress created § 1858(g)(1)(D) (the “Penalty Provision”) in 1996 when it was
modifying aspects of § 1821 governing the Observer program and set guidelines for
all statutorily authorized Observer programs. See Sustainable Fisheries Act, Pub.L.
No. 104-297, §§ 105, 113-14, 204, 110 Stat. 3559, 3563-69, 3597-99, 3609 (codified

at 16 U.S.C. §§ 1821-24, 1857-58, 1881b) (Oct. 11, 1996).
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Note, this provision was inserted into the law six years after the 1990
amendments. As we have described, the overwhelming view of the public and
Congress at that time was that Observers were government-paid servants, except as
to foreign fishers. That is the preferred time of analysis in statutory interpretation.
Loper Bright/Relentless, 603 U.S. at 394. But more to the point the Penalty Provision
applies to any monitoring program where payment of some kind is expressly
required of the fishermen whether the Government or a fishermen contracts with the
Observer. By its terms the Penalty Provision applies to “any marine resource law.”
16 U.S.C. § 1858(g)(1)(D). Those laws, outside the MSA, independently require
Observers. See High Seas Fishing Compliance Act, 16 U.S.C. § 5501 et seq.; 50
C.F.R. § 300.338; The Marine Mammal Protection Act, see, e.g., 16 U.S.C. § 1387;
and the Endangered Species Act; see also NOAA Fisheries, Protected Species
Observers, https://www fisheries.noaa.gov/national/endangered-species-
conservation/protected-species-observers (January 16, 2026). Congress knew of the
foreign fishers requirement, and it also applied it to other marine resources statutes
that independently require observers. The natural and best reading of the Penalty
Provision is that it applies to those areas where Congress has allowed paid
observers—which are broad—but it does not grant general power on the

Government Agencies to impose payments.
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D. The Final Rule Is Neither Necessary Nor Appropriate and Certainly Not
Both

The district court leaned heavily on the MSA’s “necessary and appropriate”
language to uphold the Final Rule. Relentless Inc., 2025 WL 1939025 *4, 5; ADD
10-13. This was an error. The district court relied on the vacated Relentless [ and 16
U.S.C. § 1853(a)’s language, governing requirements of fishery management plans,
to support its ruling. That section requires fishery management plans to contain
“conservation and management measures” that are “necessary and appropriate” to
stop overfishing and maintain and rebuild fish stocks. Such plans also had to have
regulations that were “‘necessary or appropriate’ to implement the plan.” 16 U.S.C.
§ 1853(c). But those words do not give the Government Agencies powers they were
not given elsewhere. As noted, § 1853 requires that all fishery management plans

99 ¢¢

contain “conservation and management measures ...” “necessary and appropriate
for the conservation and management of the fishery” and that they be consistent with

the National Standards, “the other provisions of this chapter,” and “any other

applicable law.” 16 U.S.C. § 1853(a)(1)(A)—(C).

That language does not allow the Government to do whatever it wants at sea.
Gulf Fishermens Ass 'nv. Nat’l Marine Fisheries Serv., 968 F.3d 454, 468 (5th Cir.
2020) (“necessary and appropriate” language did not grant NMFS authority over

aquaculture); see also Mexican Gulf Fishing Co. v. Dep’t of Com., 60 F.4th 956,
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965 (5th Cir. 2023) (“As an initial matter, we stress that the adjectives necessary
and appropriate limit the authorization contained in this provision.” (emphasis in
the original)). The attempt to wrest authority from a limiting provision is even less
lawful given Chevron’s demise. “Necessary and appropriate” ought not become a
stealth Chevron allowing the agencies to determine what the law is with little or no
Court supervision.

The language “necessary and appropriate” requires choice-making by
Congress. It cannot delegate the decision about what is necessary and appropriate
to the agency. Even if it could, here it did not. Congress has not funded the ASMs
and it directed what administrative costs, the berths and board of the Obsrevers, it
wanted industry to bear. That legislative decision determined what was “necessary

and appropriate” that cannot be countermanded by the agency.

Courts in many Circuits have concluded that the “necessary and appropriate”
adjectives have meaning other than “the agency gets to do whatever it wishes.” See,
e.g., Haw. Longline Ass’'n v. Nat’l Marine Fisheries Serv., 281 F. Supp. 2d 1, 3
(D.D.C. 2003) (rule struck as NMFS did not properly determine whether regulation
was “necessary and appropriate” despite argument adopted rule was consistent with
“other applicable law][.]”); id. at 37 (“To reach a contrary holding would be to allow
Defendants to flout the procedural rights of Plaintiff, circumvent judicial review, and

ignore some of the most basic tenets of administrative law.”). The adjectives
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“necessary” and “appropriate” have been held to “temper”—not expand—agency
power. The Ocean Conservancy v. Gutierrez, 394 F. Supp. 2d 147, 156 (D.D.C.
2005) (“This broad discretion is tempered by substantive elements of the [MSA] that
require all regulations to be ‘necessary and appropriate for the conservation and
management of the fishery,” and consistent with ten National Standards defined by
the statute.” (quoting 16 U.S.C. § 1851(a)(1)—+10)).

In Michigan v. EPA, 576 U.S. 743 (2015), the Supreme Court held that a
requirement under the Clean Air Act for regulations to be “appropriate” required the
agency to ensure a reasonable relationship between costs imposed on the industry
and air quality benefits before promulgating such a regulation. /d. at 752 (“One
would not say that it is even rational, never mind ‘appropriate,” to impose billions of
dollars in economic costs in return for a few dollars in health or environmental
benefits”). Courts likewise have concluded that “necessary or appropriate” language
“encompasses a specie of cost-benefit justification[.]” Nat’l Grain & Feed Ass’'n v.
OSHA, 866 F.2d 717, 733 (5th Cir. 1988); see also Ala. Power Co. v. OSHA, 89 F.3d
740, 746 (11th Cir. 1996) (interpreting “necessary or appropriate” language). The
National Grain and Alabama Power statutes had language that allowed a regulation
to be “necessary or appropriate,” that is either of those two alternatives. The MSA
requires that all FMP’s be both. The “necessary and appropriate” language thus

cabins rather than expands Defendants’ power. See In re MCP No. 165, OSHA
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Admin., Interim Final Rule: Covid-19 Vaccination and Testing 86 Fed Reg. 61402,
21 F.4th 357, 39197 (6th Cir. 2021) (Larsen, J., dissenting) (distinguishing
“necessary” from “necessary or appropriate”).

Here, it is not necessary and appropriate to create a new office (the ASMs)
nowhere mentioned in the MSA other than the Observers Congress identified, knew
about, and considered Government-paid inspectors. In this case, the Final Rule
explicitly notes that ASMs have different duties than “observers.” A79 (noting the
types of data and information observers collect is different than the type of data and
information ASMs collect). The MSA explicitly allows “observers” to be placed on
vessels “for the purpose of collecting data.” 16 U.S.C. § 1853(b)(8). It does not
generally allow the government to charge fishermen for the cost of their own
monitors and, when the law does, it says so. This Court may not supply the lack.

Such agency overreach has been rejected. Gulf Fishermens Ass’n v. Nat’l
Marine Fisheries Serv., 968 F.3d 454, 455 (5th Cir. 2020) (prohibiting NOAA and
the Secretary from regulating “aquaculture” when not explicitly authorized by
statute). That court noted that the agency’s attempt to “create an entire industry the
statute does not even mention” was founded on a “slippery” use of the word
“harvest.” Id. The ASMs office—being a wholly industry funded position—is
equally unmentioned in the statute and is a newly created industry, so the result here

should be the same.
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In judging whether the Final Rule is “necessary and appropriate,” the Court
should examine Congress’s language and prohibitions in the MSA. At every turn,
Congress has explicitly allowed industry funding in the fisheries when it wanted to,
but it erected barriers like the Anti-Deficiency Act and others to limit costs to protect
fishers in the MSA. See Anglers Conservation Network v. Pritzker, 139 F. Supp. 3d
102 (D.D.C. 2015), aff’d, 809 F.3d 664 (D.C. Cir. 2016) (government explains the
many ways Congress has prevented the Government Agencies from burdening the
regulated). Anglers Conservation Network v. Pritzker noted the plaintiffs’ claims for
100% funding of observers would “have violated federal statutes outside of the MSA
framework, in contravention of 16 U.S.C. § 1853(a)(1)(C)’s requirement that
provisions of fishery management plans ‘shall [be] consistent with ... any other
applicable law[.]’” Id. (alterations in original). Upholding the Government
Agencies’ interpretation would also traduce the Anti-Deficiency Act, 31 U.S.C. §
1341(a)(1), and the Miscellaneous Receipts Statute, 31 U.S.C. § 3302(b) and 18
U.S.C. § 209, which prohibits payment of “federal employees’ salaries from non-
governmental sources.” Anglers Conservation Network, 139 F. Supp. 3d at 116. The
Anglers court held the record “amply” supported this concern and noted only the
Alaskan fisheries allowed such a program. Id.; see 16 U.S.C. § 1862(a); see also

Anglers Conservation Network, 139 F. Supp. 3d at 116 n.9.
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Here, the Government Agencies explicitly in writing chafed against (1)
Congress’s level of appropriation and (2) the limit on cost-sharing with industry.
(A105-06; A45, A47). That is neither necessary nor appropriate. This Court should
not interpret the MSA in such a way that allows the agencies to get around these
statutory safeguards. The MSA carefully balances protection of fish and fishers but
an interpretation by this Court that anything the Government Agencies want to do
they can foist on fishers misbalances the statute away from Congress’s design.

There is a broader reason the requirement to contract with ASM violates the
law. It violates the very structure of the Congressional grants of agency power. The
levels at which various government activities shall be funded is quintessentially a
nondelegable legislative function. Atlantic Fish Spotters Ass’n v. Evans, 321 F.3d
220,229 (1st Cir. 2003) (“Deciding what funds shall be appropriated from the public
fisc and how that money is to be spent is a task that the Constitution places in the
congressional domain.”). Here, Appellees approved neither the level of observers
Congress was willing to fund nor the laws that prevented them from dunning the
industry. The scheme creating a new federal office, ASMs, followed. See United
States v. Cusick, No. 11cr10066-LTS, 2012 WL 442005, at *3 (D. Mass. Feb. 9,
2012) (ASM was a “representative of the Federal government” and impeding their

work, a crime).
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The casus omissus canon controls, which instructs the courts not to engage in
judicial legislation by adding to what the text states or reasonably implies. See Ebert
v. Poston, 266 U.S. 548, 554 (1925); Iselin v. United States, 270 U.S. 245, 251
(1926) (“To supply omissions transcends the judicial function.”); Loving v. United
States, 517 U.S. 748, 758 (1996) (“[T]he lawmaking function belongs to Congress
... and may not be conveyed to another branch or entity.” (citing U.S. Const. art. I,
§ 1)). Here, the two domestic cases where Congress has allowed domestic cost-
shifting, LAPPs and the Northern Pacific Fisheries, demonstrate another reason by
statute the Final Rule is neither necessary nor appropriate. They each cap the cost of
Observers to a percentage of the catch to about 3 to 5% See A83. The Final Rule
imposes costs of over 20%. Congress by statute has given the Court a yardstick to
measure what costs are necessary and appropriate for what benefits. The
Government Agencies have greatly exceeded that measure.

Words like “appropriate and necessary” do not create magical administrative
powers. Michigan v. EPA, 576 U.S. 743, 752 (2015). There as here, the agency
claimed an ability to ignore costs when regulating power plants that was directly
contradicted by part of the statute.

E. There Is No “Default Norm” Requiring Regulated Parties to Pay the
Salaries of Their Monitors

The district court, undeterred by the overruling and vacation of Relentless I,

relied on its statement of “the ‘default norm’ as ‘manifest without express statement
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in literally hundreds of regulations ... that the government does not reimburse
regulated entities for the cost of complying with properly enacted regulations, at
least short of a taking.” Relentless Slip Copy at *4 (citing Relentless I (quoting
Goethel, 854 F.3d at 117-18 (1st Cir. 2017) (Kayatta, J., concurring)). This Court
should make clear there is no such “default norm” as to paying the salaries of
Government employees and acknowledge that such a rule would destroy nearly
every attempt by the Supreme Court to cabin the powers of agencies to those that
Congress gave them. Worse, by relying on Government Agencies’ view of their own
power in “hundreds of regulations,” the supposed default norm flatly contradicts
Loper Bright. It constitutes deference to agency decision-making on a colossal scale
that was never authorized by Congress.

Undersigned counsel has been involved in every single case where this
“default norm” has been mentioned or applied. There are only two. Goethel,'* where
it first appeared without any citation whatsoever in a concurrence by Judge Kayatta.
Goethel, 854 F.3d at 117. Then in Relentless I where it resurfaced with a citation
only to that prior concurrence that cited nothing at all. Relentless I, 62 F.4th at 630.
Goethel was decided in 2017, more than 8 years ago. Yet the concurrence, and the

restatement of this supposed norm has only been mentioned to describe it in Loper

4 While not Counsel of Record, undersigned counsel was President and CEO of the
firm, Cause of Action, that represented Mr. Goethel at that time.
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Bright and to follow it in the court below. It has no progeny and no ancestor. No
other court has ever mentioned it.

Critically, the Supreme Court has undermined any such principle, while the
three cases in this Circuit mentioning it have called it “the default norm.” See
Goethel (Kayatta, J., concurring), Relentless I, at 629 and the district court. ADDI10.
(emphasis added). No other Court has ever mentioned it save one. The Supreme
Court described it as follows: “[The First Circuit] relied on a ‘default norm’ that
regulated entities must bear compliance costs... .” Loper Bright/Relentless, 603 U.S.
at 384 (emphasis added). The indefinite article is important. A definite article, “the”
refers to a particular item. The indefinite article “a” or “an” refers to a general noun
never mentioned before. See William Strunk, Jr. & E.B. White, THE ELEMENTS OF
STYLE 90 (4th ed. 2000) (definition “article”). The Supreme Court was signaling that
this “default norm”—which it put in scare quotes—was unknown to it. That is
because outside of a concurrence, overruled cases, or the district court below, it is
unknown to everybody.

As noted, Air Marshals must be carried by air carriers but they are not paid by
them. They perform a government function. The “default norm” would allow the
Transportation Safety Administration to require United to pay for the air marshals it
carries on its planes. Similarly, the “default norm” could permit ICE to require

immigrants to pay for the salaries of the men arresting them. Or USDA could require
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food inspectors’ salaries to be paid for by meat-processing facilities. It would allow
every inspection regime in the country to be paid not by appropriations but by the
regulated entity at the whim of the regulator. As pointed out by Judge Walker, things
are different from people who perform government functions. The so-called default
norm would encourage every agency to break the surly bonds of Congress and
outsource myriad government functions to mandatory contractors. There is no such
default norm because, although the administrative state was ushered into being with
the creation of the Interstate Commerce Commission in 1887, from that day to this
no case outside the cases cited here has ever mentioned it.

But even were there such a “default” norm, it is overcome here by
Congressional direction. Not only has Congress by statute indicated when Observers
on boats are to be paid by industry, it has also indicated what regulatory costs it
expects the Fishermen to bear. Those are the costs associated with providing a berth
and “carrying” the Observer. As the MSA states, vessels that can’t safely quarter an
Observer are exempt. See supra, p. 10, quoting 16 U.S.C. § 1853(b)(8).

The statute itself delineates what it expects the costs to be and, when it wants
to shift other costs to the regulated fishermen, it does so explicitly. There is no
“default norm” and if there were one, it has been overcome by the actual text of the
statute. The “ASM” charges are not related in any way to a benefit received by the

regulated industry. The information gathered does not help the individual fisherman.
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It helps the government monitor its own property—fish stocks. Such a scheme is on
dangerous ground constitutionally. See Nat’l Cable Television Ass n, Inc. v. United
States, 415 U.S. 336, 342 (1974) (when a fee scheme was not premised on benefit
granted regulated company, it approached being a tax, and to avoid a non-delegation
issue the Court would remand to allow a fee assessment along these constitutional
lines).

F. Legislative History Does Not Support the Final Rule

Legislative history is used, it also favors Appellants. The 1990 MSA
amendments added fee-shifting provisions in the North Pacific and placed observers
on vessels. See 16 U.S.C. §§ 1862(a), 1853(b)(8). It did not “clarify” or “approve”
the fee requirements. The Senate comments state that § 1853(b)(8) “would clarify
the existing authority in the [MSA] for fishery management plans to require that
observers be carried on board domestic fishing vessels for conservation and
management purposes.” S. Rep. No 101-414 at 20 (Aug. 2, 1990). Nothing in that
statement provides support for making those vessels pay for the observers.

As for 16 U.S.C. § 1862(a), Section 118 of Public Law 101-627 in the
Committee notes says: “This section adds a new provision to the [MSA] which is
specific to the North Pacific Management Council. Nothing in this section should be
construed as affecting the rights and responsibilities of other Regional Fishery

Management Councils or as affecting fisheries other than those within the
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jurisdiction of the North Pacific Fishery Management Council.” H.R. Rep. 101-393
at 31 (Dec. 15, 1989). Congress practically screamed “don’t do this in other
fisheries.” If anything, the legislative history reveals that Congress considered

charging industry observer fees and did not do so widely.

CONCLUSION
The Court should reverse the erroneous legal conclusions of the district court

and set aside the Final Rule.

Respectfully submitted on January 16, 2026, by:

/s/ John J. Vecchione

John J. Vecchione (1177417)
NEW CIVIL LIBERTIES ALLIANCE
4250 N. Fairfax Drive, Suite 300
Arlington, VA 22203

(202) 869-5210
John.Vecchione@ncla.legal
Counsel for Plaintiff-Appellants
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

RELENTLESS INC., et al.,
Plaintiffs,
C.A. No. 20-108 WES

V.

U.S. DEPARTMENT OF COMMERCE,
et al.,

Defendants.

—_— e — — — — — — — — ~— ~—

OPINION AND ORDER

WILLIAM E. SMITH, Senior District Judge.

The Magnuson-Stevens Act regulates the conservation and
management of the United States’ fishery resources. Under the
Act, the National Marine Fisheries Service enacted a regulation
that sometimes requires vessels fishing for Atlantic herring to
bear costs associated with carrying aboard a mandated at-sea
monitor. Plaintiffs, owners and operators of Atlantic herring
fishing vessels, challenge this regulation as unlawful under the
Administrative Procedure Act.

Pending before the Court are Plaintiffs’ Motion for Summary
Judgment, Dkt. No. 37, and Defendants’ Cross Motion for Summary
Judgment, Dkt. No. 38. For the reasons below, the Court DENIES

Plaintiffs’ Motion and GRANTS Defendants’ Cross Motion.?

1 The Court substitutes the Secretary of Commerce, Howard W.
Lutnick, for Gina M. Raimondo; Laura Grimm, NOAA Administrator,
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I. BACKGROUND
A. The Magnuson-Stevens Act
To address the “depletion of the nation’s fish stocks due to

4

overfishing, Congress passed the 1976 Magnuson-Stevens Fishery
Conservation and Management Act (“MSA”), Pub. L. No. 94-265, 90
Stat. 331 (codified as amended at 16 U.S.C. §§ 1801-1884). Goethel

v. U.S. Dep’t of Com., 854 F.3d 106, 108-09 (1lst Cir. 2017)

(quoting Associated Fisheries of Me., Inc. v. Daley, 127 F.3d 104,

107 (1lst Cir. 1997)). Through the MSA, Congress sought to “take
immediate action to conserve and manage the fishery resources found
off the coasts of the United States” and “to promote domestic
commercial and recreational fishing under sound conservation and
management principles.” 16 U.S.C. § 1801 (b) (1), (3).2

Among other things, the MSA (1) requires the “preparation and
implementation” of fishery management plans; and (2) establishes
“"Regional Fishery Management Councils” tasked with “prepar[ing],
monitoring, and revisi[ng]” the plans. Id. § 1801 (b) (4), (5).
The MSA further addresses fishery management plans in two other

key places. First, Section 1851(a) provides ten “national

for Richard Spinrad; and Eugenio Pifieiro Soler, Assistant
Administrator for NOAA Fisheries, for Janet Coit. See Fed. R.
Civ. P. 25(d).

2 “The term ‘fishery’ means one or more stocks of fish which
can be treated as a unit for purposes of conservation and
management . . . and any fishing for such stocks.” 16 U.S.C.
§ 1802(13) (citation modified).
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standards for fishery conservation and management” (the “National
Standards”) with which fishery management plans and implementing
regulations “shall be consistent[.]” Second, Section 1853
dictates the plans’ specific contents.

As to contents, fishery management plans must include certain
provisions. Id. § 1853(a). Relevant to this dispute, a plan
“shall contain the conservation and management measures . . . which
are necessary and appropriate for the conservation and management
of the fishery, to prevent overfishing and rebuild overfished
stocks, and to protect, restore, and promote the long-term health
and stability of the fishery.” Id. § 1853(a) (1) (A).

Fishery management plans may include certain other
provisions. Id. § 1853 (b). The MSA 1lists some example
discretionary provisions. Id. § 1853(b) (1)-(12). Relevant to
this case, Subsection (b) (8) permits plans to “require that one or
more observers be carried on board a vessel of the United States
engaged in fishing for species that are subject to the plan[.]”
But the list is not exclusive; plans may also “prescribe such other
measures, requirements, or conditions and restrictions as are
determined to be necessary and appropriate for the conservation
and management of the fishery.” Id. § 1853(b) (14).

Finally, to implement fishery management plans or plan
amendments, a regional council may propose regulations that the

council “deems necessary or appropriate.” Id. § 1853(c).
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The MSA tasks the Secretary of Commerce (“the Secretary”)
with reviewing all fishery management plans for consistency with
applicable law and publishing them for a sixty-day period of notice
and comment. Id. § 1854 (a) (l). After considering the comments,
the Secretary “shall approve, disapprove, or partially approve”
the plans. Id. § 1854 (a) (3). The implementing regulations must
also be promulgated through notice and comment, with a publication
period of fifteen to sixty days. Id. § 1854 (b). The Secretary
has delegated administrative authority of the MSA to the National

Marine Fisheries Service (“NMFS”). Loper Bright Enters. v.

Raimondo, 603 U.S. 369, 380 (2024).
B. Industry-Funded Monitoring

In 2000, the New England Fishery Management Council (the
“Council”) implemented the current Atlantic herring fishery
management plan (the “Plan”). AR17104.3 Among other provisions,
the Plan has an annual catch 1limit and restrictions on when and
where Atlantic herring may be caught. See 50 C.F.R. § 648.200.
Since 2007, the Plan has also included an at-sea monitoring program
using the Standardized Bycatch Reporting Methodology (“SBRM”), by
which bycatch is monitored by on-board, government-funded
observers. See AR17293. The frequency of SBRM coverage varies

based on available funding. See MSA Provisions; Fisheries of the

3 The Court cites the Administrative Record, Dkt. Nos. 21-30,
34, using the Bates numbering system utilized by the parties.
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Northeastern U.S.; Industry-Funded Monitoring (“Final Rule”), 85
Fed. Reg. 7414 (Feb. 7, 2020) (codified at 50 C.F.R. pt. 648)
(AR17731).

In 2017, the Council adopted the Industry-Funded Monitoring
Omnibus Amendment (“IFM Amendment”). See Final Rule, 85 Fed. Reg.
at 7414-19 (AR17731-36). With the IFM Amendment, the Council
sought to expand the Plan monitoring program and thus increase the
accuracy of catch estimates for Atlantic herring and incidental
catch species. Id. at 7417-18 (AR17734-35). Under the IFM
Amendment, NMFS pays for some costs - such as training and
certifying monitors, processing data, and coordinating with
various partners - and industry participants pay for the monitors’
travel expenses and daily salaries. Id. at 7415-16 (AR17732-33).

The Plan’s overall monitoring program - both SBRM and
industry-funded monitoring - aims to cover fifty percent of
licensed Atlantic herring fishing vessels on a declared herring
fishing trip. Id. at 7417 (AR17734). The two types of monitoring
do not co-occur on any one trip. Id. Therefore, industry-funded
monitoring only applies to the delta between the percentage of
trips with SBRM monitoring (which wvaries based on available
funding) and the fifty-percent target.

For each trip that a vessel declares that it will catch
Atlantic herring, NMFS informs the vessel operator whether an at-

sea monitor is required. However, the monitoring requirement will
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be waived 1if (1) an at-sea monitor is not available, (2) the vessel
has midwater trawl gear and intends to operate as a wing vessel
(meaning that it will not carry any fish), or (3) the vessel
intends to land less than fifty metric tons of herring during the
trip. Id. at 7418 (AR17735). Midwater trawl vessels - as opposed
to bottom trawlers like Plaintiffs’, see Lapp Decl. 1 4, Dkt. No.
37-4 - can avoid the at-sea monitoring requirement by using
electronic monitoring devices in combination with portside
sampling protocols. Id. at 7419-20 (AR17736-37). NMFS estimates
that the cost of an at-sea monitor is $710 per day. Id. at 7420
(AR17735).

NMFS approved the IFM Amendment in 2018 and promulgated the
implementing rule (the “Final Rule”) in 2020. Id. at 7414, 7422,
7424 (AR17731, 17739, 17741).

C. Procedural History

Plaintiffs filed this four-count lawsuit in 2020, challenging
the Final Rule under various legal theories. See Compl. 9 86-
107, Dkt. No. 1. But because challenges to fishery management
plans are only reviewable under the Administrative Procedure Act
(V"APA”), see 16 U.S.C. § 1855(f) (1) (B), the Court re-characterizes
Plaintiffs’ claims solely in APA terms. Under that framework,
Plaintiffs claim that the Final Rule is unlawful and should be set
aside because it: (1) is not authorized by the MSA; (2) violates

other provisions of the MSA; (3) runs afoul of the Constitution’s
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Commerce Clause; and (4) was adopted without following the
procedural requirements of the Regulatory Flexibility Act (“RFA”).
See Compl. 99 86-107; see also 5 U.S.C. § 706(2) (A)-(D).

In late 2020 and early 2021, the parties filed cross-motions
for summary Jjudgment. See Pls.’” Mot. Summ. J. (“Pls.’ Mot.”),
Dkt. No. 37; Defs.’ Cross Mot. Summ. J. (“Defs.’ Cross Mot.”),
Dkt. No. 38. To analyze the cross-motions, the Court relied on
so-called Chevron deference to find that the Final Rule was lawful

under the MSA. Op. & Order (Sep. 20, 2021) 8-18, Dkt. No. 47

(citing Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467

U.S. 837 (1984) . After concluding that Plaintiffs’ other
challenges also failed, id. at 18-32, the Court denied Plaintiffs’
Motion and granted judgment in favor of Defendants. Id. at 32;
Judgment (Sep. 20, 2021), Dkt. No. 48.

Plaintiffs appealed. Notice Appeal, Dkt. No. 49. They
contested all the Court’s rulings, but the First Circuit affirmed

across the Dboard. Relentless, Inc. wv. U.S. Dep’t of Com.

(“Relentless I”), 62 F.4th 621, 625 (1lst Cir. 2023), vacated, Loper

Bright, 603 U.S. 369 (2024).
The Supreme Court then granted review, “limited to the
question of whether Chevron should be overruled or clarified.”

Loper Bright, 603 U.S. at 384. After review, the Court officially

overruled Chevron, holding that “[c]ourts must exercise their

independent judgment in deciding whether an agency has acted within
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its statutory authority, as the APA requires.” Id. at 412. It
therefore vacated the First Circuit’s Jjudgment and remanded the
case “for proceedings consistent with [its] opinion.” Id. at 413.

On remand, the First Circuit wvacated its entire earlier
opinion and judgment; vacated this Court’s earlier judgment; and

“remanded to the district court for consideration.” Relentless,

Inc. v. U.S. Dep’t of Com. (“Relentless II”), 2024 WL 3647769 (1lst

Cir. 2024).
II. LEGAL STANDARDS
A. Scope of Remand
“As a general rule, ‘when the Supreme Court remands in a civil
case, the [lower court] should confine its ensuing inquiry to
matters coming within the specified scope of the remand.’”

Gonzalez v. Justs. of the Mun. Ct. of Bos., 420 F.3d 5, 8 (lst

Cir. 2005) (quoting Kotler v. Am. Tobacco Co., 981 F.2d 7, 13 (1lst

Cir. 1992)). “To determine the scope of a remand, a district court
must ‘consider carefully both the letter and the spirit of the
mandate, taking into account the appellate court’s opinion and the

circumstances it embraces.’” United States v. Cheveres-Morales,

83 F.4th 34, 41 (1lst Cir. 2023) (quoting United States v. Davila-

Félix, 763 F.3d 105, 109 (1lst Cir. 2014) (citation modified)).
B. Summary Judgment
“[A] motion for summary judgment is simply a vehicle to tee

4

up a case for judicial review Bos. Redev. Auth. v. Nat’l
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Park Serv., 838 F.3d 42, 47 (1lst Cir. 2016) (citing Mass. Dep’t of

Pub. Welfare v. Sec’y of Agric., 984 F.2d 514, 526 (1lst Cir.

1993)). “"Because the APA standard affords great deference to
agency decisionmaking and Dbecause the Secretary’s action 1is
presumed valid, judicial review, even at the summary Jjudgment

stage, 1s narrow.” Associated Fisheries of Me., 127 F.3d at 109

(citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.

402, 415-16 (1971)). The Court will set aside the regulation only

if it is “‘arbitrary, capricious, an abuse of discretion,’ or
‘without observance of procedure required by law,’ or otherwise

contrary to law.” Campanale & Sons, Inc. v. Evans, 311 F.3d 109,

116 (1lst Cir. 2002) (quoting 5 U.S.C. § 706(2) (A)-(D)).
IITI. DISCUSSION

On remand, Plaintiffs and Defendants agree that the only issue
before the Court is whether the MSA authorizes the Final Rule.
Pls.’” Suppl. Br. Supp. Mot. Summ. J. (“Pls.’ Suppl. Br.”) 1, Dkt.
No. 59; Defs.’ Suppl. Br. 3, Dkt. No. 60. The Court concurs and
thus does not revisit 1its earlier rulings on Plaintiffs’ other
claims.

In interpreting the MSA, the Court “must exercise [its]

independent Jjudgment[.]” Loper Bright, 603 U.S. at 412. To the

extent that the Act is ambiguous, the Court must “use every tool
at [its] disposal to determine the best reading of the statute and

resolve the ambiguity.” Id. at 400. In doing so, the Court
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concludes that the Final Rule 1s consistent with the MSA,
specifically Section 1853 (b).

The Court starts with Subsection (b) (8), which permits plans
to “require that one or more observers be carried on board a vessel
of the United States engaged in fishing for species that are
subject to the plan, for the purpose of collecting data necessary
for the conservation and management of the fisheryl[.]” To the
extent that the Final Rule does this, Plaintiffs do not contest

its legality; they oppose the Final Rule only insofar as it

sometimes places the associated costs on them. See Pls.’ Suppl.
Br. 2. But as the First Circuit noted, “[t]lhis argument faces an
uphill textual climb.” Relentless I, 62 F.4th at 629. That is so

because “the ‘default norm’ as ‘manifest without express statement
in literally hundreds of regulations, is that the government does
not reimburse regulated entities for the cost of complying with
properly enacted regulations, at least short of a taking.’” Id.
(quoting Goethel, 854 F.3d at 117-18 (1lst Cir. 2017) (Kayatta, J.,
concurring)) .

Next, the Court considers Subsection (b) (14), which allows
fishery management plans to “prescribe such other measures,
requirements, or conditions and restrictions as are determined to
be necessary and appropriate for the conservation and management
of the fishery.” This provision, in no uncertain terms, delegates

to NMFS a large degree of discretionary authority. Such a

10
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delegation is not uncommon. See Loper Bright, 603 U.S. at 394,

404 (noting that Congress has “often” done so). In reviewing
NMFS’s decisions under this delegated authority, the Court’s job
is to ‘“effectuate the will of Congress” Dby “recognizing
constitutional delegations, fixing the boundaries of the delegated
authority, and ensuring the agency has engaged in reasoned
decisionmaking within those boundaries.” Id. at 395 (citation

modified) (first quoting H. Monaghan, Marbury and the

Administrative State, 83 Colum. L. Rev. 1, 27 (1983); then quoting

Michigan v. EPA, 576 U.S. 743, 750 (2015); and then citing Motor

Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut.

Automobile Ins., 463 U.S. 29 (1983)). This Court and the

Relentless I court have already reviewed the Final Rule and found

it reflects reasoned decisionmaking and does not cross the
boundaries specified by the MSA (namely, the National Standards),

the RFA, or the Constitution. See Op. & Order 18-32; Relentless

I, 62 F.4th at 634-39. This Court now reaffirms that conclusion.

A Dbroader view of the surrounding statutory context
strengthens the Court’s conclusion that Section 1853 (b) authorizes
the Final Rule. Of note, Section 1858(g) (1) (D) allows NMFS to
sanction any vessel owner who has not made “any payment required

for observer services provided to or contracted by an owner or

operator.” The Court agrees with the Relentless I court’s
assessment that “[t]his penalty would make no sense if Congress
11
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did not anticipate that owners and/or operators of the vessels
would be paying the observers.” 62 F.4th at 630-31.

Section 1801 1lends further contextual support. There,
Congress spelled out the legislative factfinding, purpose, and
policy undergirding the MSA. Congress specifically documented the
irreversible effects of overfishing and the “essential” nature of
reliable data collection. See 1o U.S.C. § 1801(a) (2)-(06), (8).
And Congress translated those findings into a clear directive that
“the national fishery <conservation and management program
utilize[], and [be] based upon, the best scientific information
available.” Id. § 1801(c) (3). To the extent that associated costs
or financial burdens on commercial fishing industry participants
were addressed, Section 1801(b) (5) expressly observes that
industry participants - along with other relevant actors - would

4

be able to “participate in, and advise on, fishery management
plans affecting them.

In their effort to persuade the Court to reach a different
result, Plaintiffs advance three principal counterarguments. None
is persuasive.

First, Plaintiffs renew their earlier argument that the
language of Section 1853 (b) (8) does not authorize the Final Rule
because it does not directly address industry-funded monitoring.

Pls.’ Suppl. Br. 9-14; see Op. & Order 11-13. This time, they

point to Section 1821 (h) (6) to argue that because Congress knew

12
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how to provide for Industry-Funded Monitoring in the context of
foreign vessels, its decision not to do so in Section 1853 (b) (8)
constitutes a withholding of authority. Pls.’ Suppl. Br. 9-14.
They argue that Section 1858 (g) (1) (D), which authorizes sanctions
for nonpayment, refers only to the observers referenced in Section
1821 (h) (6) . But Section 1858(g) (1) (D), by its very terms, does
not so limit its application. And in any event, Plaintiffs’
argument does not account for Section 1853 (b) (14), which provides
NMFS a residual and broad delegation to “prescribe such other
measures, requirements, or conditions and restrictions” that it
deems “necessary and appropriate for the conservation and
management of the fishery.”

This leads to Plaintiffs’ second argument: that the Final
Rule cannot be deemed “necessary and appropriate.” Pls.’ Suppl.
Br. 15-16. In making this claim, they canvass case law to urge
that the broad “language does not allow the Government to do
whatever it wants at sea.” Id. at 15 (collecting cases). True
enough. But Plaintiffs’ interpretation, in effect, asks the Court
to read Subsection (b) (14) out of the statute. That directly
conflicts with the Court’s job, which is to “effectuate the will

of Congress.” Loper Bright, 603 U.S. at 395. Here, Congress

explicitly delegated discretionary authority to NMFS, cabined by
the National Standards (and, as Plaintiff previously argued, the

RFA and the Constitution). As noted above, this Court and the

13
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Relentless I court have already explained that the Final Rule sits

within those boundaries.

Finally, Plaintiffs cite to 1legislative history. Pls.’
Suppl. Br. 17-19. “But that does not move the needle. When it
comes to interpreting the law, speculation about what Congress may
have intended matters far less than what Congress actually

enacted.” Medina v. Planned Parenthood S. Atl., No. 23-1275, 2025

WL 1758505, at *12 (U.S. June 26, 2025) (citing Epic Sys. Corp. V.

Lewis, 584 U.S. 497, 523 (2018) (“[L]egislative history is not the
law.”)).
IV. CONCLUSION

To 1interpret the MSA, the Court “must exercise [its]
independent judgment in deciding whether an agency has acted within

its statutory authority, as the APA requires.” Loper Bright, 603

U.S. at 412. In doing so, the Court concludes that the MSA
authorizes the Final Rule. For this reason, the Court DENIES
Plaintiffs’ Motion for Summary Judgment, Dkt. No. 37, and GRANTS

Defendants’ Cross Motion for Summary Judgment, Dkt. No. 38.

IT IS SO ORDERED.

William E. Smith

Senior District Judge
Date: July 15, 2025

14
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF RHODE ISLAND

RELENTLESS, INC.,
Plaintiffs,

V. 1:20-cv-00108-WES

U.S. DEPARTMENT OF COMMERCE, ET AL.

Defendants.

JUDGMENT

This action came to be heard before the Court and a decision
has been rendered. Upon consideration whereof, it is now hereby

ordered, adjudged, and decreed as follows:

Pursuant to this Court’s Opinion and Order entered on July 15,
2025, and in accordance with Fed. R. Civ. P. 58, judgment is entered
in favor of the Defendants U.S. Department of Commerce, et al. and

against Plaintiffs Relentless, Inc., et al.

It is so ordered.

July 15, 2025 By the Court:

/s/ Hanorah Tyer-Witek
Clerk of Court
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U.S. Const. art. I, § 1

All legislative Powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of Representatives.
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U.S. Const. art. I, § 7

All Bills for raising Revenue shall originate in the House of Representatives; but the
Senate may propose or concur with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives and the Senate,
shall, before it become a Law, be presented to the President of the United States: If
he approve he shall sign it, but if not he shall return it, with his Objections to that
House in which it shall have originated, who shall enter the Objections at large on
their Journal, and proceed to reconsider it. If after such Reconsideration two thirds
of that House shall agree to pass the Bill, it shall be sent, together with the
Objections, to the other House, by which it shall likewise be reconsidered, and if
approved by two thirds of that House, it shall become a Law. But in all such Cases
the Votes of both Houses shall be determined by Yeas and Nays, and the Names of
the Persons voting for and against the Bill shall be entered on the Journal of each
House respectively. If any Bill shall not be returned by the President within ten Days
(Sundays excepted) after it shall have been presented to him, the Same shall be a
Law, in like Manner as if he had signed it, unless the Congress by their Adjournment
prevent its Return, in which Case it shall not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House
of Representatives may be necessary (except on a question of Adjournment) shall be
presented to the President of the United States; and before the Same shall take Effect,
shall be approved by him, or being disapproved by him, shall be repassed by two
thirds of the Senate and House of Representatives, according to the Rules and
Limitations prescribed in the Case of a Bill.
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U.S. Const. art. I, § 8

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and
Excises, to pay the Debts and provide for the common Defence and general Welfare
of the United States; but all Duties, Imposts and Excises shall be uniform throughout
the United States;

To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States, and with
the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of
Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard
of Weights and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of
the United States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right to their respective Writings and
Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and
Oftences against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning
Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for
a longer Term than two Years;

To provide and maintain a Navy;
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To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress
Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and for governing
such Part of them as may be employed in the Service of the United States, reserving
to the States respectively, the Appointment of the Officers, and the Authority of
training the Militia according to the discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not
exceeding ten Miles square) as may, by Cession of particular States, and the
Acceptance of Congress, become the Seat of the Government of the United States,
and to exercise like Authority over all Places purchased by the Consent of the
Legislature of the State in which the Same shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and other needful Buildings;-And

To make all Laws which shall be necessary and proper for carrying into Execution

the foregoing Powers, and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer thereof.
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5 U.S.C. § 706 — Scope of Review

To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of an agency action. The
reviewing court shall—

(1)compel agency action unlawfully withheld or unreasonably delayed; and

(2)hold unlawful and set aside agency action, findings, and conclusions found to
be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and
557 of this title or otherwise reviewed on the record of an agency hearing

provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de
novo by the reviewing court.
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16 U.S.C. § 1821 — Foreign fishing

(a)In general

After February 28, 1977, no foreign fishing is authorized within the exclusive
economic zone, or for anadromous species or Continental Shelf fishery resources
beyond the exclusive economic zone, unless such foreign fishing—

(1) is authorized under subsections (b) or (c) or section 1824(e) of this title, or
under a permit issued under section 1824(d) of this title;

(2) is not prohibited under subsection (f); and

(3) is conducted under, and in accordance with, a valid and applicable permit
issued pursuant to section 1824 of this title.

(b)Existing international fishery agreements

Foreign fishing described in subsection (a) may be conducted pursuant to an
international fishery agreement (subject to the provisions of section 1822(b) or (c)
of this title), if such agreement—

(1) was in effect on April 13, 1976; and

(2) has not expired, been renegotiated, or otherwise ceased to be of force and
effect with respect to the United States.

(c) Governing international fishery agreements

Foreign fishing described in subsection (a) may be conducted pursuant to an
international fishery agreement (other than a treaty) which meets the requirements
of this subsection if such agreement becomes effective after application of section
1823 of this title. Any such international fishery agreement shall hereafter in this
chapter be referred to as a “governing international fishery agreement”. Each
governing international fishery agreement shall acknowledge the exclusive fishery
management authority of the United States, as set forth in this chapter. It is the sense
of the Congress that each such agreement shall include a binding commitment, on
the part of such foreign nation and its fishing vessels, to comply with the following
terms and conditions:

(1) The foreign nation, and the owner or operator of any fishing vessel fishing
pursuant to such agreement, will abide by all regulations promulgated by the
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Secretary pursuant to this chapter, including any regulations promulgated to
implement any applicable fishery management plan or any preliminary
fishery management plan.

(2) The foreign nation, and the owner or operator of any fishing vessel fishing
pursuant to such agreement, will abide by the requirement that—

(A) any officer authorized to enforce the provisions of this chapter (as
provided for in section 1861 of this title) be permitted—

(1)  to board, and search or inspect, any such vessel at any time,

(1)  to make arrests and seizures provided for in section 1861(b) of this
title whenever such officer has reasonable cause to believe, as a
result of such a search or inspection, that any such vessel or any
person has committed an act prohibited by section 1857 of this title,
and

(ii1)  to examine and make notations on the permit issued pursuant to
section 1824 of this title for such vessel;

(B) the permit issued for any such vessel pursuant to section 1824 of this title
be prominently displayed in the wheelhouse of such vessel;

(C) transponders, or such other appropriate position-fixing and identification
equipment as the Secretary of the department in which the Coast Guard is
operating determines to be appropriate, be installed and maintained in
working order on each such vessel;

(D) United States observers required under subsection (h) be permitted to be
stationed aboard any such vessel and that all of the costs incurred incident
to such stationing, including the costs of data editing and entry and
observer monitoring, be paid for, in accordance with such subsection, by
the owner or operator of the vessel,

(E) any fees required under section 1824(b)(10) of this title be paid in
advance;

(F) agents be appointed and maintained within the United States who are
authorized to receive and respond to any legal process issued in the United
States with respect to such owner or operator; and

(G) responsibility be assumed, in accordance with any requirements
prescribed by the Secretary, for the reimbursement of United States
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citizens for any loss of, or damage to, their fishing vessels, fishing gear,
or catch which is caused by any fishing vessel of that nation;

and will abide by any other monitoring, compliance, or enforcement
requirement related to fishery conservation and management which is
included in such agreement.

(3) The foreign nation and the owners or operators of all of the fishing vessels of
such nation shall not, in any year, harvest an amount of fish which exceeds
such nation’s allocation of the total allowable level of foreign fishing, as
determined under subsection (e).

(4) The foreign nation will—
(A) apply, pursuant to section 1824 of this title, for any required permits;

(B) deliver promptly to the owner or operator of the appropriate fishing vessel
any permit which is issued under that section for such vessel;

(C) abide by, and take appropriate steps under its own laws to assure that all
such owners and operators comply with, section 1824(a) of this title and
the applicable conditions and restrictions established under section
1824(b)(7) of this title; and

(D) take, or refrain from taking, as appropriate, actions of the kind referred to
in subsection (e)(1) in order to receive favorable allocations under such
subsection.

(d)Total allowable level of foreign fishing

The total allowable level of foreign fishing, if any, with respect to any fishery subject
to the exclusive fishery management authority of the United States, is that portion
of the optimum yield of such fishery which cannot, or will not, be harvested by
vessels of the United States, as determined in accordance with this chapter.
Allocations of the total allowable level of foreign fishing are discretionary, except
that the total allowable level shall be zero for fisheries determined by the Secretary
to have adequate or excess domestic harvest capacity.
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(e) Allocation of allowable level

(1

(A) The Secretary of State, in cooperation with the Secretary, may make
allocations to foreign nations from the total allowable level of foreign
fishing which is permitted with respect to each fishery subject to the
exclusive fishery management authority of the United States.

(B) From the determinations made under subparagraph (A), the Secretary of
State shall compute the aggregate of all of the fishery allocations made to
each foreign nation.

(C) The Secretary of State shall initially release to each foreign nation for
harvesting up to 50 percent of the allocations aggregate computed for such
nation under subparagraph (B), and such release of allocation shall be
apportioned by the Secretary of State, in cooperation with the Secretary,
among the individual fishery allocations determined for that nation under
subparagraph (A). The basis on which each apportionment is made under
this subparagraph shall be stated in writing by the Secretary of State.

(D) After the initial release of fishery allocations under subparagraph (C) to a
foreign nation, any subsequent release of an allocation for any fishery to
such nation shall only be made—

(i)  after the lapse of such period of time as may be sufficient for
purposes of making the determination required under clause (ii); and

(i1)  if the Secretary of State and the Secretary, after taking into account
the size of the allocation for such fishery and the length and timing
of the fishing season, determine in writing that such nation is
complying with the purposes and intent of this paragraph with
respect to such fishery.

If the foreign nation is not determined under clause (ii) to be in such
compliance, the Secretary of State shall reduce, in a manner and
quantity he considers to be appropriate (I) the remainder of such
allocation, or (II) if all of such allocation has been released, the next
allocation of such fishery, if any, made to such nation.
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(E) The determinations required to be made under subparagraphs (A) and
(D)(i1), and the apportionments required to be made under subparagraph
(C), with respect to a foreign nation shall be based on—

(i)  whether, and to what extent, such nation imposes tariff barriers or
nontariff barriers on the importation, or otherwise restricts the
market access, of both United States fish and fishery products,
particularly fish and fishery products for which the foreign nation
has requested an allocation;

(i1))  whether, and to what extent, such nation is cooperating with the
United States in both the advancement of existing and new
opportunities for fisheries exports from the United States through
the purchase of fishery products from United States processors, and
the advancement of fisheries trade through the purchase of fish and
fishery products from United States fishermen, particularly fish and
fishery products for which the foreign nation has requested an
allocation;

(iii)) whether, and to what extent, such nation and the fishing fleets of
such nation have cooperated with the United States in the
enforcement of United States fishing regulations;

(iv) whether, and to what extent, such nation requires the fish harvested
from the exclusive economic zone for its domestic consumption;

(v)  whether, and to what extent, such nation otherwise contributes to, or
fosters the growth of, a sound and economic United States fishing
industry, including minimizing gear conflicts with fishing
operations of United States fishermen, and transferring harvesting
or processing technology which will benefit the United States
fishing industry;

(vi) whether, and to what extent, the fishing vessels of such nation have
traditionally engaged in fishing in such fishery;

(vil) whether, and to what extent, such nation is cooperating with the
United States in, and making substantial contributions to, fishery
research and the identification of fishery resources; and

(viii) such other matters as the Secretary of State, in cooperation with the
Secretary, deems appropriate.

ADD?25



Case: 25-1845 Document: 00118408129 Page: 96  Date Filed: 02/24/2026  Entry ID: 6788293

2)
(A) For the purposes of this paragraph—

(i)  Theterm “certification” means a certification made by the Secretary
that nationals of a foreign country, directly or indirectly, are
conducting fishing operations or engaging in trade or taking which
diminishes the effectiveness of the International Convention for the
Regulation of Whaling. A certification under this section shall also
be deemed a certification for the purposes of section 1978(a) of title
22.

(i1))  The term “remedial period” means the 365-day period beginning on
the date on which a certification is issued with respect to a foreign
country.

(B) If the Secretary issues a certification with respect to any foreign country,
then each allocation under paragraph (1) that—

(1)  1sin effect for that foreign country on the date of issuance; or

(i1)) is not in effect on such date but would, without regard to this
paragraph, be made to the foreign country within the remedial
period;

shall be reduced by the Secretary of State, in consultation with the
Secretary, by not less than 50 percent.

(C) The following apply for purposes of administering subparagraph (B) with
respect to any foreign country:

(1)  If on the date of certification, the foreign country has harvested a
portion, but not all, of the quantity of fish specified under any
allocation, the reduction under subparagraph (B) for that allocation
shall be applied with respect to the quantity not harvested as of such
date.

(i1))  If the Secretary notified the Secretary of State that it is not likely
that the certification of the foreign country will be terminated under
section 1978(d) of title 22 before the close of the period for which
an allocation is applicable or before the close of the remedial period
(whichever close first occurs) the Secretary of State, in consultation
with the Secretary, shall reallocate any portion of any reduction
made under subparagraph (B) among one or more foreign countries
for which no certification is in effect.
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(ii1)  If the certification is terminated under such section 1978(d) of title
22 during the remedial period, the Secretary of State shall return to
the foreign country that portion of any allocation reduced under
subparagraph (B) that was not reallocated under clause (ii); unless
the harvesting of the fish covered by the allocation is otherwise
prohibited under this chapter.

(iv) The Secretary may refund or credit, by reason of reduction of any
allocation under this paragraph, any fee paid under section 1824 of
this title.

(D) If the certification of a foreign country is not terminated under section
1978(d) of title 22 before the close of the last day of the remedial period,
the Secretary of State—

(1)  with respect to any allocation made to that country and in effect (as
reduced under subparagraph (B)) on such last day, shall rescind,
effective on and after the day after such last day, any unharvested
portion of such allocation; and

il may not thereafter make any allocation to that country under
y y ry
paragraph (1) until the certification is terminated.

(f) Reciprocity

Foreign fishing shall not be authorized for the fishing vessels of any foreign nation
unless such nation satisfies the Secretary and the Secretary of State that such nation
extends substantially the same fishing privileges to fishing vessels of the United
States, if any, as the United States extends to foreign fishing vessels.

(g) Preliminary fishery management plans

The Secretary, when notified by the Secretary of State that any foreign nation has
submitted an application under section 1824(b) of this title shall prepare a
preliminary fishery management plan for any fishery covered by such application if
the Secretary determines that no fishery management plan for that fishery will be
prepared and implemented, pursuant to subchapter IV, before March 1, 1977. To the
extent practicable, each such plan—

(1) shall contain a preliminary description of the fishery and a preliminary
determination as to—
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(A) the optimum yield from such fishery;

(B) when appropriate, the capacity and extent to which United States fish
processors will process that portion of such optimum yield that will be
harvested by vessels of the United States; and

(C) the total allowable level of foreign fishing with respect to such fishery;

(2) shall require each foreign fishing vessel engaged or wishing to engage in
such fishery to obtain a permit from the Secretary;

(3) shall require the submission of pertinent data to the Secretary, with respect
to such fishery, as described in section 1853(a)(5) of this title; and

(4) may, to the extent necessary to prevent irreversible effects from overfishing,
with respect to such fishery, contain conservation and management measures
applicable to foreign fishing which—

(A) are determined to be necessary and appropriate for the conservation and
management of such fishery,

(B) are consistent with the national standards, the other provisions of this
chapter, and other applicable law, and

(C) are described in section 1853(b)(2), (3), (4), (5), and (7) of this title.

Each preliminary fishery management plan shall be in effect with respect
to foreign fishing for which permits have been issued until a fishery
management plan is prepared and implemented, pursuant to subchapter
IV, with respect to such fishery. The Secretary may, in accordance with
section 553 of title 5, also prepare and promulgate interim regulations
with respect to any such preliminary plan. Such regulations shall be in
effect until regulations implementing the applicable fishery management
plan are promulgated pursuant to section 1855 of this title.

(h)Full observer coverage program

(1

(A) Except as provided in paragraph (2), the Secretary shall establish a
program under which a United States observer will be stationed aboard
each foreign fishing vessel while that vessel is engaged in fishing within
the exclusive economic zone.
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(B) The Secretary shall by regulation prescribe minimum health and safety
standards that shall be maintained aboard each foreign fishing vessel with
regard to the facilities provided for the quartering of, and the carrying out
of observer functions by, United States observers.

(2) The requirement in paragraph (1) that a United States observer be placed
aboard each foreign fishing vessel may be waived by the Secretary if he finds
that—

(A) in a situation where a fleet of harvesting vessels transfers its catch taken
within the exclusive economic zone to another vessel, aboard which is a
United States observer, the stationing of United States observers on only
a portion of the harvesting vessel fleet will provide a representative
sampling of the by-catch of the fleet that is sufficient for purposes of
determining whether the requirements of the applicable management
plans for the by-catch species are being complied with;

(B) in a situation where the foreign fishing vessel is operating under a Pacific
Insular Area fishing agreement, the Governor of the applicable Pacific
Insular Area, in consultation with the Western Pacific Council, has
established an observer coverage program or other monitoring program
that the Secretary, in consultation with the Western Pacific Management
Council, determines is adequate to monitor harvest, bycatch, and
compliance with the laws of the United States by vessels fishing under the
agreement;

(C) the time during which a foreign fishing vessel will engage in fishing
within the exclusive economic zone will be of such short duration that the
placing of a United States observer aboard the vessel would be
impractical; or

(D) for reasons beyond the control of the Secretary, an observer is not
available.

(3) Observers, while stationed aboard foreign fishing vessels, shall carry out such
scientific, compliance monitoring, and other functions as the Secretary deems
necessary or appropriate to carry out the purposes of this chapter; and shall
cooperate in carrying out such other scientific programs relating to the
conservation and management of living resources as the Secretary deems
appropriate.

(4) In addition to any fee imposed under section 1824(b)(10) of this title and
section 1980(e) of title 22 with respect to foreign fishing for any year after
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1980, the Secretary shall impose, with respect to each foreign fishing vessel
for which a permit is issued under such section 1824 of this title, a surcharge
in an amount sufficient to cover all the costs of providing a United States
observer aboard that vessel. The failure to pay any surcharge imposed under
this paragraph shall be treated by the Secretary as a failure to pay the permit
fee for such vessel under section 1824(b)(10) of this title. All surcharges
collected by the Secretary under this paragraph shall be deposited in the
Foreign Fishing Observer Fund established by paragraph (5).

(5) There is established in the Treasury of the United States the Foreign Fishing
Observer Fund. The Fund shall be available to the Secretary as a revolving
fund for the purpose of carrying out this subsection. The Fund shall consist of
the surcharges deposited into it as required under paragraph (4). All payments
made by the Secretary to carry out this subsection shall be paid from the Fund,
only to the extent and in the amounts provided for in advance in appropriation
Acts. Sums in the Fund which are not currently needed for the purposes of
this subsection shall be kept on deposit or invested in obligations of, or
guaranteed by, the United States.

(6) If at any time the requirement set forth in paragraph (1) cannot be met because
of insufficient appropriations, the Secretary shall, in implementing a
supplementary observer program:

(A) certify as observers, for the purposes of this subsection, individuals who
are citizens or nationals of the United States and who have the requisite
education or experience to carry out the functions referred to in paragraph

3);
(B) establish standards of conduct for certified observers equivalent to those
applicable to Federal personnel;

(C) establish a reasonable schedule of fees that certified observers or their
agents shall be paid by the owners and operators of foreign fishing vessels
for observer services; and

(D) monitor the performance of observers to ensure that it meets the purposes
of this chapter.
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(i) Recreational fishing

Notwithstanding any other provision of this subchapter, foreign fishing vessels
which are not operated for profit may engage in recreational fishing within the
exclusive economic zone and the waters within the boundaries of a State subject to
obtaining such permits, paying such reasonable fees, and complying with such
conditions and restrictions as the Secretary and the Governor of the State (or his
designee) shall impose as being necessary or appropriate to insure that the fishing
activity of such foreign vessels within such zone or waters, respectively, is consistent
with all applicable Federal and State laws and any applicable fishery management
plan implemented under section 1854 of this title. The Secretary shall consult with
the Secretary of State and the Secretary of the Department in which the Coast Guard
is operating in formulating the conditions and restrictions to be applied by the
Secretary under the authority of this subsection.

ADD31



Case: 25-1845 Document: 00118408129 Page: 102  Date Filed: 02/24/2026  Entry ID: 6788293

16 U.S.C. § 1827 — National Standards For Fishery Conservation And
Management

(a) Definitions
As used in this section—

(1)The term “Act of 1976” means the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1801 et seq.).

(2) The term “billfish” means any species of marlin, spearfish, sailfish or
swordfish.

(3) The term “Secretary” means the Secretary of Commerce.
(b)Observer program

The Secretary shall establish a program under which a United States observer will
be stationed aboard each foreign fishing vessel while that vessel—

(1) is in waters that are within—

(A) the fishery conservation zone established under section 101 of
the Act of 1976 [16 U.S.C. 1811],[1] and

(B) the Convention area as defined in Article I of the International
Convention for the Conservation of Atlantic Tunas; and

(2)is taking or attempting to take any species of fish if such taking or
attempting to take may result in the incidental taking of billfish.

The Secretary may acquire observers for such program through contract
with qualified private persons.

(c) Functions of observers

United States observers, while aboard foreign fishing vessels as required under
subsection (b), shall carry out such scientific and other functions as
the Secretary deems necessary or appropriate to carry out this section.

(d)Fees

There is imposed for each year after 1980 on the owner or operator of each foreign
fishing vessel that, in the judgment of the Secretary, will engage in fishing in waters
described in subsection (b)(1) during that year which may result in the incidental
taking of billfish a fee in an amount sufficient to cover all of the costs of providing
an observer aboard that vessel under the program established under subsection (a).
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The fees imposed under this subsection for any year shall be paid to
the Secretary before that year begins. All fees collected by the Secretary under this
subsection shall be deposited in the Fund established by subsection (e).

(e¢) Fund

There is established in the Treasury of the United States the Foreign
Fishing Observer Fund. The Fund shall be available to the Secretary as a revolving
fund for the purpose of carrying out this section. The Fund shall consist of the fees
deposited into it as required under subsection (d). All payments made by
the Secretary to carry out this section shall be paid from the Fund, only to the extent
and in the amounts provided for in advance in appropriation Acts. Sums in the Fund
which are not currently needed for the purposes of this section shall be kept on
deposit or invested in obligations of, or guaranteed by, the United States.

(f) Prohibited acts

(1) It is unlawful for any person who is the owner or operator of a foreign
fishing vessel to which this section applies—

(A) to violate any regulation issued under subsection (g);

(B) to refuse to pay the fee imposed under subsection (d) after being requested
to do so by the Secretary; or

(C) to refuse to permit an individual who is authorized to act as
an observer under this section with respect to that vessel to board the vessel
for purposes of carrying out observer functions.

(2) Section 308 of the Act of 1976 [16 U.S.C. 1858] (relating to civil penalties)
applies to any act that is unlawful under paragraph (1), and for purposes of
such application the commission of any such act shall be treated as an act the
commission of which is unlawful under section 307 of the Act of 1976 [16

U.S.C. 1857].
(g) Regulations

The Secretary shall issue such regulations as are necessary or appropriate to carry
out this section.
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16 U.S.C. § 1851 — National Standards For Fishery Conservation And
Management

(a) In general

Any fishery management plan prepared, and any regulation promulgated to
implement any such plan, pursuant to this subchapter shall be consistent with the
following national standards for fishery conservation and management:

(1) Conservation and management measures shall prevent overfishing while
achieving, on a continuing basis, the optimum yield from each fishery for the
United States fishing industry.

(2) Conservation and management measures shall be based upon the best
scientific information available.

(3) To the extent practicable, an individual stock of fish shall be managed as a
unit throughout its range, and interrelated stocks of fish shall be managed as a
unit or in close coordination.

(6) Conservation and management measures shall take into account and allow for
variations among, and contingencies in, fisheries, fishery resources, and catches.

(7) Conservation and management measures shall, where practicable, minimize
costs and avoid unnecessary duplication.

(8) Conservation and management measures shall, consistent with the
conservation requirements of this chapter (including the prevention of
overfishing and rebuilding of overfished stocks), take into account the
importance of fishery resources to fishing communities by utilizing economic
and social data that meet the requirements of paragraph (2), in order to (A)
provide for the sustained participation of such communities, and (B) to the extent
practicable, minimize adverse economic impacts on such communities.

(9) Conservation and management measures shall, to the extent practicable, (A)
minimize bycatch and (B) to the extent bycatch cannot be avoided, minimize the

mortality of such bycatch.

(10) Conservation and management measures shall, to the extent practicable,
promote the safety of human life at sea.
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16 U.S.C. § 1853 — Contents of fishery management plans

(a) Required provisions

Any fishery management plan which is prepared by any Council, or by the Secretary,
with respect to any fishery, shall—

(1) contain the conservation and management measures, applicable to foreign
fishing and fishing by vessels of the United States, which are—

(A) necessary and appropriate for the conservation and management of the
fishery, to prevent overfishing and rebuild overfished stocks, and to protect,
restore, and promote the long-term health and stability of the fishery;

(B) described in this subsection or subsection (b), or both; and

(C) consistent with the national standards, the other provisions of this chapter,
regulations implementing recommendations by international organizations in
which the United States participates (including but not limited to closed areas,
quotas, and size limits), and any other applicable law;

[...]

(6) consider and provide for temporary adjustments, after consultation with the
Coast Guard and persons utilizing the fishery, regarding access to the fishery for
vessels otherwise prevented from harvesting because of weather or other ocean
conditions affecting the safe conduct of the fishery; except that the adjustment
shall not adversely affect conservation efforts in other fisheries or discriminate
among participants in the affected fishery;

[...]
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(b) Discretionary provisions

[...]

(7) require fish processors who first receive fish that are subject to the plan to
submit data which are necessary for the conservation and management of the
fishery;

(8) require that one or more observers be carried on board a vessel of the United
States engaged in fishing for species that are subject to the plan, for the purpose
of collecting data necessary for the conservation and management of the fishery;
except that such a vessel shall not be required to carry an observer on board if the
facilities of the vessel for the quartering of an observer, or for carrying out
observer functions, are so inadequate or unsafe that the health or safety of the
observer or the safe operation of the vessel would be jeopardized;

[...]

(c) Proposed regulations

Proposed regulations which the Council deems necessary or appropriate for the
purposes of—

(1) implementing a fishery management plan or plan amendment shall be
submitted to the Secretary simultaneously with the plan or amendment under
section 1854 of this title; and

(3) making modifications to regulations implementing a fishery management
plan or plan amendment may be submitted to the Secretary at any time after
the plan or amendment is approved under section 1854 of this title.
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16 U.S.C. § 1854 — Action by Secretary

(a) Review of plans

(1) Upon transmittal by the Council to the Secretary of a fishery management
plan or plan amendment, the Secretary shall—

(A) immediately commence a review of the plan or amendment to determine
whether it is consistent with the national standards, the other provisions
of this chapter, and any other applicable law; and

(B) immediately publish in the Federal Register a notice stating that the plan
or amendment is available and that written information, views, or
comments of interested persons on the plan or amendment may be
submitted to the Secretary during the 60-day period beginning on the date
the notice is published.

(2) In undertaking the review required under paragraph (1), the Secretary shall—

(A) take into account the information, views, and comments received from
interested persons;

(B) consult with the Secretary of State with respect to foreign fishing; and

(C) consult with the Secretary of the department in which the Coast Guard is
operating with respect to enforcement at sea and to fishery access
adjustments referred to in section 1853(a)(6) of this title.

(3) The Secretary shall approve, disapprove, or partially approve a plan or
amendment within 30 days of the end of the comment period under paragraph

(1) by written notice to the Council. A notice of disapproval or partial

approval shall specify—

(A) the applicable law with which the plan or amendment is inconsistent;

(B) the nature of such inconsistencies; and

(C) recommendations concerning the actions that could be taken by
the Council to conform such plan or amendment to the requirements of
applicable law.

If the Secretary does not notify a Council within 30 days of the end of the
comment period of the approval, disapproval, or partial approval of a plan
or amendment, then such plan or amendment shall take effect as if
approved.

(4) If the Secretary disapproves or partially approves a plan or amendment,
the Council may submit a revised plan or amendment to the Secretary for
review under this subsection.
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(5) For purposes of this subsection and subsection (b), the term “immediately”
means on or before the 5th day after the day on which a Council transmits to
the Secretary a fishery management plan, plan amendment, or proposed
regulation that the Council characterizes as final.

(b) Review of regulations

(1) Upon transmittal by the Council to the Secretary of proposed regulations
prepared under section 1853(c) of this title,
the Secretary shall immediately initiate an evaluation of the proposed
regulations to determine whether they are consistent with
the fishery management plan, plan amendment, this chapter and other
applicable law. Within 15 days of initiating such evaluation
the Secretary shall make a determination and—

(A) if that determination is affirmative, the Secretary shall publish such
regulations in the Federal Register, with such technical changes as may
be necessary for clarity and an explanation of those changes, for a public
comment period of 15 to 60 days; or

(B) if that determination is negative, the Secretary shall notify the Council in
writing of the inconsistencies and provide recommendations on revisions
that would make the proposed regulations consistent with
the fishery management plan, plan amendment, this chapter, and other
applicable law.

(2) Upon receiving a notification under paragraph (1)(B), the Council may
revise the proposed regulations and submit them to the Secretary for
reevaluation under paragraph (1).

(3) The Secretary shall promulgate final regulations within 30 days after the end
of the comment period under paragraph (1)(A). The Secretary shall consult
with the Council before making any revisions to the proposed regulations,
and must publish in the Federal Register an explanation of any differences
between the proposed and final regulations.
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(c) Preparation and review of Secretarial plans

(1) The Secretary may prepare a fishery management plan, with respect to
any fishery, or any amendment to any such plan, in accordance with
the national standards, the other provisions of this chapter, and any other
applicable law, if—

(A) the appropriate Council fails to develop and submit to the Secretary, after
a reasonable period of time, a fishery management plan for
such fishery, or any necessary amendment to such a plan, if
such fishery requires conservation and management;

(B) the Secretary disapproves or partially disapproves any such plan or
amendment, or disapproves a revised plan or amendment, and
the Council involved fails to submit a revised or further revised plan or
amendment; or

(C) the Secretary is given authority to prepare such plan or amendment under
this section.

(2) In preparing any plan or amendment under this subsection,
the Secretary shall—

(A) conduct public hearings, at appropriate times and locations in the
geographical areas concerned, so as to allow interested persons an
opportunity to be heard in the preparation and amendment of the plan and
any regulations implementing the plan; and

(B) consult with the Secretary of State with respect to foreign fishing and
with the Secretary of the department in which the Coast Guard is
operating with respect to enforcement at sea.

(3) Notwithstanding paragraph (1) for a fishery under the authority of
a Council, the Secretary may not include in any fishery management plan,
or any amendment to any such plan, prepared by him, a provision
establishing a limited access system, including any limited access
privilege program, unless such system is first approved by a majority of the
voting members, present and voting, of each appropriate Council.

(4) Whenever the Secretary prepares a fishery management plan or plan
amendment under this section, the Secretary shall immediately—
(A) for a plan or amendment for a fishery under the authority of a Council,
submit such plan or amendment to the appropriate Council for
consideration and comment; and
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(B) publish in the Federal Register a notice stating that the plan or amendment
is available and that written information, views, or comments of
interested persons on the plan or amendment may be submitted to
the Secretary during the 60-day period beginning on the date the notice is
published.

(5) Whenever a plan or amendment is submitted under paragraph (4)(A), the
appropriate Council must submit its comments and recommendations, if
any, regarding the plan or amendment to the Secretary before the close of
the 60-day period referred to in paragraph (4)(B). After the close of such 60-
day period, the Secretary, after taking into account any such comments and
recommendations, as well as any views, information, or comments
submitted under paragraph (4)(B), may adopt such plan or amendment.

(6) The Secretary may propose regulations in the Federal Register to implement
any plan or amendment prepared by the Secretary. In the case of a plan or
amendment to which paragraph (4)(A) applies, such regulations shall be
submitted to the Council with such plan or amendment. The comment
period on proposed regulations shall be 60 days, except that
the Secretary may shorten the comment period on minor revisions to
existing regulations.

(7) The Secretary shall promulgate final regulations within 30 days after the end
of the comment period under paragraph (6). The Secretary must publish in
the Federal Register an explanation of any substantive differences between
the proposed and final rules. All final regulations must be consistent with
the fishery management plan, with the national standards and other
provisions of this chapter, and with any other applicable law.

(d) Establishment of fees

(1) The Secretary shall by regulation establish the level of any fees which are
authorized to be charged pursuant to section 1853(b)(1) of this title.
The Secretary may enter into a cooperative agreement with
the States concerned under which the States administer the permit system
and the agreement may provide that all or part of the fees collected under the
system shall accrue to the States. The level of fees charged under this
subsection shall not exceed the administrative costs incurred in issuing the
permits.
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(2)

(A) Notwithstanding paragraph (1), the Secretary is authorized and shall
collect a fee to recover the actual costs directly related to the management,
data collection, and enforcement of any—

(i)  limited access privilege program; and

(i) community development quota program that allocates a percentage
of the total allowable catch of a fishery to such program.

(B) Such fee shall not exceed 3 percent of the ex-vessel value of fish harvested
under any such program, and shall be collected at either the time of the
landing, filing of a Ilanding report, or sale of such fish during
a fishing season or in the last quarter of the calendar year in which
the fish is harvested.

(®
(i)  Fees collected under this paragraph shall be in addition to any other

fees charged under this chapter and shall be deposited in the Limited
Access System Administration Fund established under section
1855(h)(5)(B) of this title.

(i) Upon application by a State, the Secretary shall transfer to
such State up to 33 percent of any fee collected pursuant to
subparagraph (A) under a community development quota program
and deposited in the Limited Access System Administration Fund in
order to reimburse such State for actual costs directly incurred in the
management and enforcement of such program.

(e) Rebuilding overfished fisheries

(1) The Secretary shall report annually to the Congress and the Councils on the
status of fisheries within each Council’s geographical area of authority and
identify those fisheries that are overfished or are approaching a condition of
being overfished. For those fisheries managed under a fishery management
plan or international agreement, the status shall be determined using the
criteria for overfishing specified in such plan or agreement. A fishery shall
be classified as approaching a condition of being overfished if, based on
trends in fishing effort, fishery resource size, and other appropriate factors,
the Secretary estimates that the fishery will become overfished within two
years.
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(2) If the Secretary determines at any time that a fishery is overfished,
the Secretary shall immediately notify the appropriate Council and request
that action be taken to end overfishingin the fishery and to
implement conservation and management measures to rebuild affected
stocks of fish. The Secretary shall publish each notice under this paragraph
in the Federal Register.

(3) Within 2 years after an identification under paragraph (1) or notification
under paragraphs (2) or (7), the appropriate Council (or the Secretary, for
fisheries under section 1852(a)(3) of this title) shall prepare and implement
a fishery management plan, plan amendment, or proposed regulations for
the fishery to which the identification or notice applies—

(A) to end overfishing immediately in the fishery and to rebuild affected
stocks of fish; or

(B) to prevent overfishing from  occurring in the fishery whenever
such fishery is identified as approaching an overfished condition.

(4) For a fishery that is overfished, any fishery management plan, amendment,
or proposed regulations prepared pursuant to paragraph (3) or paragraph (5)
for such fishery shall—

(A) specify a time period for rebuilding the fishery that shall—

(1)  be as short as possible, taking into account the status and biology of
any overfished stocks of fish, the needs of fishing communities,
recommendations by international organizations in which
the United  States participates, and the interaction of
the overfished stock of fish within the marine ecosystem; and

(1) not exceed 10 years, except in cases where the biology of the stock
of fish, other environmental conditions, or management measures
under an international agreement in which the United
States participates dictate otherwise;

(B) allocate both overfishing restrictions and recovery benefits fairly and
equitably among sectors of the fishery; and

(C) for fisheries managed under an international agreement, reflect traditional
participation in the fishery, relative to other nations, by fishermen of
the United States.

(5) If, within the 2-year period beginning on the date of identification or

notification that a fishery is overfished, the Council does not submit to
the Secretary a fishery management plan, plan amendment, or proposed
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regulations required by paragraph (3)(A), the Secretary shall prepare
a fishery management plan or plan amendment and any accompanying
regulations to stop overfishing and rebuild affected stocks of fish within 9
months under subsection (c).

(6) During the development of a fishery management plan, a plan amendment,
or proposed regulations required by this subsection, the Council may request
the Secretary to implement interim measures to
reduce overfishing under section 1855(c) of this title until such measures can
be replaced by such plan, amendment, or regulations. Such measures, if
otherwise in compliance with the provisions of this chapter, may be
implemented even though they are not sufficient by themselves to
stop overfishing of a fishery.

(7) The Secretary shall review any fishery management plan, plan amendment,
or regulations required by this subsection at routine intervals that may not
exceed two years. If the Secretary finds as a result of the review that such
plan, amendment, or regulations have not resulted in adequate progress
toward ending overfishing and rebuilding affected fish stocks,
the Secretary shall—

(A) in the case of afisheryto which section 1852(a)(3) of this
title applies, immediately make revisions necessary to achieve
adequate progress; or

(B) for all other fisheries, immediately notify the
appropriate Council. Such notification shall recommend
further conservation and management measures which
the Council should consider under paragraph (3) to achieve adequate
progress.

(f) Fisheries under authority of more than one Council

(1) Except as provided in paragraph (3),[1] if any fishery extends beyond the
geographical area of authority of any one Council, the Secretary may—
(A) designate which Council shall prepare the fishery management plan for
such fishery and any amendment to such plan; or
(B) may require that the plan and amendment be prepared jointly by
the Councils concerned.
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No jointly prepared plan or amendment may be submitted to
the Secretary unless it is approved by a majority of the voting members,
present and voting, of each Council concerned.

(2) The Secretary shall establish the boundaries between the geographical areas
of authority of adjacent Councils.

(g) Atlantic highly migratory species

(1) Preparation and implementation of plan or plan amendment
The Secretary shall prepare a fishery management plan or plan amendment
under subsection (c¢) with respect to any highly migratory species fishery to
which section 1852(a)(3) of this title applies. In preparing and implementing
any such plan or amendment, the Secretary shall—

(A) consult with and consider the comments and views of affected Councils,
commissioners and advisory groups appointed under Acts implementing
relevant international fishery agreements pertaining to highly migratory
species, and the advisory panel established under section 1852(g) of this
title;

(B) establish an advisory panel under section 1852(g) of this title for
each fishery management plan to be prepared under this paragraph;

(C) evaluate the likely effects, if any, ofconservation and
management measures on participants in the affected fisheries and
minimize, to the extent practicable, any disadvantage to United
States fishermen in relation to foreign competitors;

(D) with respect to a highly migratory species for which the United States is
authorized to harvest an allocation, quota, or at a fishing mortality level
under a relevant international fishery agreement, provide fishing
vessels of the United States with a reasonable opportunity to harvest such
allocation, quota, or at such fishing mortality level;

(E) review, on a continuing basis (and promptly whenever a recommendation
pertaining to fishing for highly migratory species has been made under a
relevant international fishery agreement), and revise as appropriate,
the conservation and management measures included in the plan;

(F) diligently pursue, through international entities (such as the International
Commission for the Conservation of Atlantic Tunas), comparable
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international fishery management measures with respect
to fishing for highly migratory species; and

(G) ensure that conservation and management measures under this
subsection—

(i)  promote international conservation of the affected fishery;

(ii)) take into consideration traditional fishing patterns of fishing
vessels of the United States and the operating requirements of the
fisheries;

(iii) are fair and equitable in allocating fishing privileges among United
States fishermen and do not have economic allocation as the sole
purpose; and

(iv) promote, to the extent practicable, implementation of scientific
research programs that include the tagging and release of
Atlantic highly migratory species.

(2) Certain fish excluded from “bycatch” definition
Notwithstanding section 1802(2) of this title, fish harvested in a
commercial fishery managed by the Secretary under this subsection or
the Atlantic Tunas Convention Act of 1975 (16 U.S.C. 971d), or highly
migratory  species harvested in a commercial fishery managed by
a Council under this chapter or the Western and Central Pacific Fisheries
Convention Implementation Act [16 U.S.C. 6901 et seq.], that are
not regulatory discards and that are tagged and released alive under a
scientific tagging and release program established by the Secretary shall not
be considered bycatch for purposes of this chapter.

(h) Repeal or revocation of a fishery management plan

The Secretary may repeal or revoke a fishery management plan for
a fishery under the authority of a Council only if the Council approves the
repeal or revocation by a three-quarters majority of the voting members of
the Council.

(i) Environmental review process

(1) Procedures
The Secretary shall, in consultation with the Councils and the Council on
Environmental Quality, revise and update agency procedures for

ADD45



Case: 25-1845 Document: 00118408129 Page: 116  Date Filed: 02/24/2026  Entry ID: 6788293

compliance with the National Environmental Policy Act (42 U.S.C. 4231 et
seq.). The procedures shall—
(A) conform to the time lines for review and approval of fishery management
plans and plan amendments under this section; and
(B) integrate applicable environmental analytical procedures, including the
time frames for public input, with the procedure for the preparation and
dissemination of fishery management plans, plan amendments, and other
actions taken or approved pursuant to this chapter in order to provide for
timely, clear and concise analysis that is useful to decision makers and the
public, reduce extraneous paperwork, and effectively involve the public.

(2) Usage

The updated agency procedures promulgated in accordance with this
section used by the Councilsor the Secretary shall be the sole
environmental impact assessment procedure for fishery management plans,
amendments, regulations, or other actions taken or approved pursuant to
this chapter.

(3) Schedule for promulgation of final procedures
The Secretary shall—

(A) propose revised procedures within 6 months after January 12, 2007;
(B) provide 90 days for public review and comments; and

(C) promulgate final procedures no later than 12 months after January 12,
2007.

(4) Public participation

The Secretary is authorized and directed, in cooperation with the Council
on Environmental Quality and the Councils, to involve the affected public
in the development of revised procedures, including workshops or other
appropriate means of public involvement.
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(i)' International overfishing
The provisions of this subsection shall apply in lieu of subsection (e) to
a fishery that the Secretary determines is overfished or approaching a
condition of being overfished due to excessive international fishing pressure,
and for which there are no management measures to end overfishing under an
international agreement to which the United Statesis a party. For such
fisheries—

(1) the Secretary, in cooperation with
the Secretary of State,[3] immediately take appropriate action at the
international level to end the overfishing; and

(2) within 1  year  after the Secretary’s  determination, the
appropriate Council, or Secretary, for fisheries under section 1852(a)(3)
of this title shall—

(A) develop recommendations for domestic regulations to address the
relative impact of fishing vessels of the United States on the stock
and, if developed by a Council, the Council shall submit such
recommendations to the Secretary; and

(B) develop and submit recommendations to the Secretary of State, and
to the Congress, for international actions that will end overfishing in
the fishery and rebuild the affected stocks, taking into account the
relative impact of vessels of other nations and vessels of the United
States on the relevant stock.

!'In the original, two “(i)” sections were enacted.
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16 U.S.C. § 1857(1)(L) — Prohibited Acts
It is unlawful—
(1) for any person—

[...]

(L) to forcibly assault, resist, oppose, impede, intimidate, sexually harass,
bribe, or interfere with any observer on a vessel under this chapter, or any data
collector employed by the National Marine Fisheries Service or under contract
to any person to carry out responsibilities under this chapter;

[...]
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16 U.S.C. § 1858(g) — Civil penalties and permit sanctions

[...]
(g) Permit sanctions

(1) In any case in which (A) a vessel has been used in the commission of an act
prohibited under section 1857 of this title, (B) the owner or operator of a vessel
or any other person who has been issued or has applied for a permit under this
chapter has acted in violation of section 1857 of this title, (C) any amount in
settlement of a civil forfeiture imposed on a vessel or other property, or any civil
penalty or criminal fine imposed on a vessel or owner or operator of a vessel or
any other person who has been issued or has applied for a permit under any
marine resource law enforced by the Secretary has not been paid and is overdue,
or (D) any payment required for observer services provided to or contracted by
an owner or operator who has been issued a permit or applied for a permit under
any marine resource law administered by the Secretary has not been paid and is
overdue, the Secretary may—

(i) revoke any permit issued with respect to such vessel or person, with or
without prejudice to the issuance of subsequent permits;

(i1) suspend such permit for a period of time considered by the Secretary to be
appropriate;

(iii) deny such permit; or
(iv) impose additional conditions and restrictions on any permit issued to or
applied for by such vessel or person under this chapter and, with respect to

foreign fishing vessels, on the approved application of the foreign nation
involved and on any permit issued under that application.

[...]
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16 U.S.C. § 1862(a)—(b) — North Pacific fisheries conservation
(a) In general

The North Pacific Council may prepare, in consultation with the Secretary, a
fisheries research plan for any fishery under the Council’s jurisdiction except a
salmon fishery which—

(1) requires that observers be stationed on fishing vessels engaged in the catching,
taking, or harvesting of fish and on United States fish processors fishing for or
processing species under the jurisdiction of the Council, including the Northern
Pacific halibut fishery, for the purpose of collecting data necessary for the
conservation, management, and scientific understanding of any fisheries under
the Council’s jurisdiction; and

(2) establishes a system, or system,[1] of fees, which may vary by fishery,
management area, or observer coverage level, to pay for the cost of implementing
the plan.

(b) Standards

(1) Any plan or plan amendment prepared under this section shall be reasonably
calculated to—

(A) gather reliable data, by stationing observers on all or a statistically reliable
sample of the fishing vessels and United States fish processors included in the
plan, necessary for the conservation, management, and scientific
understanding of the fisheries covered by the plan;

(B) be fair and equitable to all vessels and processors;

(C) be consistent with applicable provisions of law; and

(D) take into consideration the operating requirements of the fisheries and the
safety of observers and fishermen.

[...]
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16 U.S.C. § 1881b — Observers
(a) Guidelines for carrying observers

Within one year after October 11, 1996, the Secretary shall promulgate regulations,
after notice and opportunity for public comment, for fishing vessels that carry
observers. The regulations shall include guidelines for determining-

(1) when a vessel is not required to carry an observer on board because the
facilities of such vessel for the quartering of an observer, or for carrying out
observer functions, are so inadequate or unsafe that the health or safety of the
observer or the safe operation of the vessel would be jeopardized; and

(2) actions which vessel owners or operators may reasonably be required to take to
render such facilities adequate and safe.

(b) Training

The Secretary, in cooperation with the appropriate States and the National Sea
Grant College Program, shall-

(1)establish programs to ensure that each observer receives adequate training in
collecting and analyzing the information necessary for the conservation and
management purposes of the fishery to which such observer is assigned;

(2)require that an observer demonstrate competence in fisheries science and
statistical analysis at a level sufficient to enable such person to fulfill the
responsibilities of the position;

(3)ensure that an observer has received adequate training in basic vessel safety;

(4)ensure that each observer has received training to identify indicators of
forced labor and human trafficking (as such terms are defined in section
11329 of the Don Young Coast Guard Authorization Act of 2022) and refer
this information to appropriate authorities; and

(5)make use of university and any appropriate private nonprofit organization
training facilities and resources, where possible, in carrying out this
subsection.

(c) Observer status

An observer on a vessel and under contract to carry out responsibilities under this
chapter or the Marine Mammal Protection Act of 1972 (16 U.S.C. 1361 et seq.)
shall be deemed to be a Federal employee for the purpose of compensation under
the Federal Employee Compensation Act (5 U.S.C. 8101 et seq.).
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