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Deregulation season is in full bloom at the White House. In a recent memorandum, President Donald Trump

directed agencies to employ the Administrative Procedure Act’s “good cause” exception to accelerate repeals of

unlawful agency rules. After years of regulatory overreach, President Trump’s bold action will help ensure that the

executive branch gets back within the boundaries set by Congress quickly. The alternative would be contrary to

the public interest.

The President has taken several important deregulatory actions within the last month. These include the

memorandum instructing agencies to repeal unlawful regulations and an executive order requiring agencies to

“sunset” certain regulations governing energy production. Additionally, in a separate executive order involving

showerhead water pressure, the President took an innovative step: When he directed the Secretary of Energy to

rescind the agency’s interpretation of the term “showerhead,” the President determined that ordinary notice-and-

comment procedure was unnecessary because he was himself ordering the repeal.

President Trump’s moves are consistent with his longstanding support for curbing regulatory overreach. As he did

in his first term in office, the President is walking the walk on deregulation by carrying out his constitutional

obligation to “take Care that the Laws be faithfully executed.” Over the last several decades, federal agencies have

issued a tidal wave of rules based on their increasingly expansive views of their regulatory authorities. But for a

regulation to be valid, it must be within the ambit of a law passed by Congress. Recent Supreme Court decisions

—like Loper Bright Enterprises v. Raimondo, West Virginia v. EPA, and Sackett v. EPA—underscore that many

regulations have strayed from the limits that Congress has imposed.

The Administrative Procedure Act usually requires agencies to give public notice and allow interested parties to

file comments whenever the agency wants to issue a new rule (including a repeal of a rule). But this requirement

is inapplicable when the agency, “for good cause,” determines that notice and comment is “impracticable,

unnecessary, or contrary to the public interest.” As President Trump points out in his memorandum directing the

repeal of unlawful regulations, “[r]etaining and enforcing facially unlawful regulations is clearly contrary to the

public interest.” That is particularly so, the memorandum explains, “where repeal is required as a matter of law to

ensure consistency with a ruling of the United States Supreme Court.”

Recent developments at the Supreme Court suggest that the President’s fast-track campaign may succeed. In

particular, the Court in Loper Bright put the executive branch on notice that courts would no longer defer to

agencies’ regulatory interpretations of ambiguous statutes. Instead, a court will adopt the best interpretation of

the statute when evaluating whether a regulation is lawful. The Supreme Court’s decision ended the practice of

Chevron deference. But many regulations explicitly or implicitly rely on the old Chevron standard to advance

expansive (and incorrect) interpretations of federal law—based on the expectation that a court would

apply Chevron’s lax standard of review if the regulation were challenged.

The landmark decision in Loper Bright makes many of these regulations vulnerable in court. Moreover, the

existence of these regulations puts the President in a difficult position. Regulations are binding, but enforcing

unlawful regulations undermines the President’s constitutional duty to ensure faithful execution of the laws that

Congress passes. That solemn constitutional obligation should equip the President with “good cause”—consistent

with the Administrative Procedure Act—to direct the quick repeal of these regulations on the grounds of

unlawfulness.

This immediate deregulation is likely to face challenges in the courts, but the President has a strong argument that

enforcement of unlawful regulations goes against the public interest. As the Supreme Court has put it in the

context of evaluating whether to grant a stay, “our system does not permit agencies to act unlawfully even in

pursuit of desirable ends.” The D.C. Circuit stated the proposition more bluntly in the context of a requested

preliminary injunction: “There is generally no public interest in the perpetuation of unlawful agency action.”

Indeed, on the other side of the ledger, the Sixth Circuit has recognized (in the preliminary injunction context) a

great “public interest in having governmental agencies abide by the federal laws that govern their existence and

operations.” The President’s memorandum takes these statements seriously.

Cary Coglianese and Daniel Walters recently published an interesting Notice & Comment post about the

President’s memorandum, suggesting that the move shows “just how unsettled, and how unpredictable, the

administrative governance game can be in a post-Loper Bright world.” The authors ask: “Did Loper Bright Also

Overturn Notice-and-Comment Rulemaking Procedure?” But this is not the right question. The APA’s “good

cause” exception established the authority to bypass notice and comment before Loper Bright came down. The

question, then as now, is whether delay would contravene the public interest. Loper Bright and the other cited

cases merely help with the process of identifying the regulations that qualify for immediate repeal.

Following the law is any federal agency’s first priority. Indeed, in the words of the Supreme Court, “an agency

literally has no power to act … unless and until Congress confers power upon it.” Even if a regulation leads to a

policy outcome that some might like, that regulation cannot stand if it is inconsistent with either a law that

Congress has passed or binding Supreme Court precedent.

The President’s memorandum directing the repeal of unlawful regulations is a win for the rule of law. President

Trump has an opportunity to achieve generational victories in the deregulation space, and his efforts merit

support. Over the last several years, the Supreme Court has laid the groundwork for the executive branch to

restructure administrative law in a fundamental way. Now, President Trump is building.

Eli Nachmany is an attorney in Washington, D.C., where he practices regulatory litigation.

Subscribe to the Yale
Journal on Regulation

Established in 1983, the Yale Journal on

Regulation (JREG) is one of the top ten

specialized law journals in the United States.

SUBSCRIBE

Topics

Subscribe to the Yale Journal on Regulation

Established in 1983, the Yale Journal on Regulation (JREG) is one of the top ten specialized law
journals in the United States. JREG publishes in-depth scholarly articles by professors and legal

practitioners twice a year.

SUBSCRIBE

© 2025 Yale Journal on Regulation Website Design by Windmill Strategy • Accessibility • Terms of Use • Privacy Policy

Previous Next     |



Administrative Statecraft 

Sixth Circuit Reviewed 

Symposium on Modernizing Regulatory
Review



Ad Law Reading Room 

D.C. Circuit Review 

Symposium on William Araiza's
"Rebuilding Expertise"



Fifth Circuit Review 

Symposium on Orly Lobel's "The Equality
Machine"



Ninth Circuit Review 

Symposium on Ricks, Sitaraman, Welton,
and Menand's "Networks, Platforms, and
Utilities"



Symposia 

Symposium on Cynthia Giles' "Next
Generation Compliance"



ABA AdLaw Section Series Celebrating
Public Service



Symposium on Jed Stiglitz's "The
Reasoning State"



Symposium on Peter Shane's
"Democracy's Chief Executive"



Legacy ABA AdLaw Section Notice and
Comment Blog



Symposium on William Novak's "New
Democracy: The Creation of the Modern
American State"



ABA AdLaw Section Member Spotlight 

AdLaw Bridge Series 

Symposium on the Decisional
Independence of Administrative
Adjudicators



Administrative Conference Update Series 

Remembering Anna Shavers 

Symposium on Margaret Kwoka's "Saving
the Freedom of Information Act"



Remembering Richard Parker 

Symposium on Cass Sunstein and Adrian
Vermeule’s “Law and Leviathan:
Redeeming the Administrative State”



Symposium on Michael Livermore and
Richard Revesz's "Reviving Rationality"



Symposium on Rudalevige's "By Executive
Order"



Symposium on Adam Cox and Cristina
Rodríguez's "The President and
Immigration Law"



Symposium on Alexander I. Platt’s “Is
Administrative Summary Judgment
Unlawful?”



Symposium on Joanne Yates and Craig N.
Murphy's "Engineering Rules"



Symposium on Rachel Potter's "Bending
the Rules"



Symposium on Delegated Management
and Index Investing



Symposium on Lucia v. SEC 

Blockchain: The Future of Finance and
Capital Markets?



Symposium: Is Immigration Law
Administrative Law?



Symposium on Peter Conti-Brown's The
Power and Independence of the Federal
Reserve



Reflections on Seminole Rock and the
Future of Judicial Deference to Agency
Regulatory Interpretations



Barsky on Refugees and Vulnerable
Migrants



How Agencies Communicate 

Symposium on the ABA AdLaw Section’s
Report to the President-Elect



Symposium of Jon D. Michael’s
Constitutional Coup



Judge Stephen Williams, The Reformer 

Symposium on Racism in Administrative
Law



Symposium on Federal Agency Guidance
and the Power to Bind



Symposium on the Draft Restatement of
the Law of Consumer Contracts





SUBMISSIONS  DONATE  CONTACT SEARCH 

Print Edition Bulletin Notice & Comment  About  Subscribe

https://www.americanbar.org/groups/administrative_law/
https://www.facebook.com/sharer/sharer.php?u=https%3A%2F%2Fwww.yalejreg.com%2Fnc%2Fgood-cause-to-deregulate-by-eli-nachmany%2F
https://twitter.com/intent/tweet?url=https%3A%2F%2Fwww.yalejreg.com%2Fnc%2Fgood-cause-to-deregulate-by-eli-nachmany%2F&text=%E2%80%9CGood+Cause%E2%80%9D+to+Deregulate%2C+by+Eli+Nachmany
https://www.linkedin.com/shareArticle?mini=true&url=https%3A%2F%2Fwww.yalejreg.com%2Fnc%2Fgood-cause-to-deregulate-by-eli-nachmany%2F&title=%E2%80%9CGood+Cause%E2%80%9D+to+Deregulate%2C+by+Eli+Nachmany&summary=&source=
mailto:?subject=Yale%20Journal%20on%20Regulation%3A%20%E2%80%9CGood%20Cause%E2%80%9D%20to%20Deregulate%2C%20by%20Eli%20Nachmany&body=%E2%80%9CGood%20Cause%E2%80%9D%20to%20Deregulate%2C%20by%20Eli%20Nachmany%0D%0Ahttps%3A%2F%2Fwww.yalejreg.com%2Fnc%2Fgood-cause-to-deregulate-by-eli-nachmany%2F
https://www.yalejreg.com/nc/good-cause-to-deregulate-by-eli-nachmany/#
https://www.yalejreg.com/nc/
https://www.whitehouse.gov/presidential-actions/2025/04/directing-the-repeal-of-unlawful-regulations/
https://www.whitehouse.gov/presidential-actions/2025/04/zero-based-regulatory-budgeting-to-unleash-american-energy/
https://www.whitehouse.gov/presidential-actions/2025/04/maintaining-acceptable-water-pressure-in-showerheads/
https://www.law.cornell.edu/uscode/text/5/553
https://urldefense.com/v3/__https:/www.supremecourt.gov/opinions/20pdf/21a23_ap6c.pdf__;!!F0Stn7g!GLlkPSk0sa5E8GjW16jCUZx0SyfEqJG0TflimJGSdtbvBnP8GeewphJfFn02A3iwxeZC2y3LUvFSGcYLrdE$
https://urldefense.com/v3/__https:/www.brennancenter.org/sites/default/files/legal-work/Opinion_Granting_Motion_for_Preliminary_Injunction.pdf__;!!F0Stn7g!GLlkPSk0sa5E8GjW16jCUZx0SyfEqJG0TflimJGSdtbvBnP8GeewphJfFn02A3iwxeZC2y3LUvFSgNS_fMo$
https://clearinghouse.net/doc/61423/
https://www.yalejreg.com/nc/did-loper-bright-also-overturn-notice-and-comment-rulemaking-procedure-by-cary-coglianese-daniel-e-walters/
https://supreme.justia.com/cases/federal/us/476/355/
https://www.yalejreg.com/subscribe/
https://www.yalejreg.com/subscribe/
https://www.windmillstrategy.com/
https://www.yalejreg.com/accessibility/
https://www.yalejreg.com/terms-of-use/
https://www.yalejreg.com/privacy-policy/
https://www.yalejreg.com/subscribe/
https://www.yalejreg.com/nc/d-c-circuit-review-reviewed-the-d-c-circuit-takes-a-hard-pass-on-a-first-amendment-challenge/
https://www.yalejreg.com/nc/d-c-circuit-review-reviewed-more-administrative-stays/
https://www.yalejreg.com/topic/administrative-statecraft/
https://www.yalejreg.com/topic/sixth-circuit-review/
https://www.yalejreg.com/topic/symposium-on-modernizing-regulatory-review/
https://www.yalejreg.com/topic/adlaw-reading-room/
https://www.yalejreg.com/topic/d-c-circuit-review/
https://www.yalejreg.com/topic/symposium-on-william-araizas-rebuilding-expertise/
https://www.yalejreg.com/topic/fifth-circuit-review/
https://www.yalejreg.com/topic/symposium-on-orly-lobels-the-equality-machine/
https://www.yalejreg.com/topic/ninth-circuit-review/
https://www.yalejreg.com/topic/symposium-networks-platforms-utilities/
https://www.yalejreg.com/topic/symposia/
https://www.yalejreg.com/topic/symposium-giles-next-generation-compliance/
https://www.yalejreg.com/topic/aba-adlaw-series-celebrating-public-service/
https://www.yalejreg.com/topic/symposium-stiglitz-reasoning-state/
https://www.yalejreg.com/topic/symposium-shane-democracy-chief-executive/
https://www.yalejreg.com/topic/legacyabanoticeandcomment/
https://www.yalejreg.com/topic/symposium-novak-new-democracy/
https://www.yalejreg.com/topic/aba-adlaw-section-member-spotlight/
https://www.yalejreg.com/topic/adlaw-bridge-series/
https://www.yalejreg.com/topic/symposium-decisional-independence/
https://www.yalejreg.com/topic/administrative-conference-update-series/
https://www.yalejreg.com/topic/remembering-anna-shavers/
https://www.yalejreg.com/topic/symposium-saving-foia/
https://www.yalejreg.com/topic/remembering-richard-parker/
https://www.yalejreg.com/topic/symposium-on-cass-sunstein-and-adrian-vermeules-law-and-leviathan-redeeming-the-administrative-state/
https://www.yalejreg.com/topic/symposium-reviving-rationality/
https://www.yalejreg.com/topic/symposium-by-executive-order/
https://www.yalejreg.com/topic/symposium-on-adam-cox-and-cristina-rodriguezs-the-president-and-immigration-law/
https://www.yalejreg.com/topic/symposium-on-alexander-platts-administrative-summary-judgment/
https://www.yalejreg.com/topic/symposium-on-joanne-yates-and-craig-n-murphys-engineering-rules/
https://www.yalejreg.com/topic/symposium-on-rachel-potters-bending-the-rules/
https://www.yalejreg.com/topic/symposium-on-delegated-management-and-index-investing/
https://www.yalejreg.com/topic/symposium-on-lucia-v-sec/
https://www.yalejreg.com/topic/blockchain-the-future-of-finance-and-capital-markets/
https://www.yalejreg.com/topic/symposium-is-immigration-law-administrative-law/
https://www.yalejreg.com/topic/symposium-on-peter-conti-browns-the-power-and-independence-of-the-federal-reserve/
https://www.yalejreg.com/topic/reflections-on-seminole-rock-and-the-future-of-judicial-deference-to-agency-regulatory-interpretations/
https://www.yalejreg.com/topic/barsky-refugees-migrants/
https://www.yalejreg.com/topic/how-agencies-communicate/
https://www.yalejreg.com/topic/symposium-on-the-aba-adlaw-sections-report-to-the-president-elect/
https://www.yalejreg.com/topic/symposium-of-jon-d-michaels-constitutional-coup/
https://www.yalejreg.com/topic/judge-stephen-williams-the-reformer/
https://www.yalejreg.com/topic/racism-in-administrative-law-symposium/
https://www.yalejreg.com/topic/symposium-on-federal-agency-guidance-and-the-power-to-bind/
https://www.yalejreg.com/topic/symposium-on-the-draft-restatement-of-the-law-of-consumer-contracts/
https://www.yalejreg.com/submissions/
https://www.yalejreg.com/donate/
https://www.yalejreg.com/contact/
https://www.yalejreg.com/
https://www.yalejreg.com/print/
https://www.yalejreg.com/bulletin/
https://www.yalejreg.com/notice-and-comment/
https://www.yalejreg.com/about/
https://www.yalejreg.com/subscribe/

